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Current Copics. 

In a late issue of the North American Re- 
view, Mr. George Harvey, the editor, has 
some pertinent remarks respecting Fresident 
Roosevelt’s attitude toward the new State of 
Oklahoma and its constitution-making. It is 
understood that the President warned the 
late Constitutional Convention, which framed 
the first fundamental law of the incoming 
State, that it must refrain from inserting in 
that law a provision forbidding the employ- 
ment of armed private citizens by 
Mr. 


it seems to us, rightly concludes 


the rail- 
Harvey, 
that the 
that the 
exercise of it would make of him an autocrat 
not only over the admission of new States, 
but in framing their State governments and 
their fundamental laws, and would reverse 
the intent of constitutional law, for it would 
make a constitution a grant from the Execu- 
tive instead of an enactment by the people, 
by the application and. interpretation of 
which the judicial power keeps the political 
power to the way in which the people intend 
itto work. The language of the Constitution 
is “new States may be admitted by the Con- 
gress into the Union.” Mr. Harvey proceeds 
to argue: 


roads and other corporations. 


President has no such power, and 


“The right to admit new States has been consist- 
ently interpreted. In the first place, it has been as- 


tistical conditions being satisfactory to Congress, 
the old Territory ought to be admitted as a new 
State if its people so desire, Congress simply requir- 
ing that the new State’s Constitution shall provide 
for a government republican in form. The power 
granted to Congress to “guarantee to every Staté 
in this Union a republican form of government ” has 
been extended and applied so that Congress now de- 
mands, as it must, that each entering State shall 
possess a government republican in form when it 
presents itself for admission. Whether a State pos- 
sesses a government republican in form is a question 
for the political power.to determine. This was de- 
cided by the Supreme Court early in the history of 
the government in the case of Luther v. Borden. 
By the political power the Supreme Court desig- 
nated, in this instance, the legislative power, of 
which the President, as the possessor of a qualified 
veto, is part. Mr. Roosevelt, therefore, if he were 
to deny admission to Oklahoma for any reason ex- 
cept that its Constitution provided for a govern- 
ment not republican in form, would assume to him- 
self the rights of the whole political power and of 
the whole legislative power of the government, He 
would assume what never belonged to an English- 
speaking monarch, and what the Tsar has promised 
the Not only this, 
but he would violate the Act of Congress itself for 
the admission of Oklahoma, the Act of June 16th, 
1906. By this Act the President is instructed to 
examine the new Constitution, and if it and the gov- 
ernment provided for by it ‘are republican in form, 
and if the provisions in this Act have been com- 
plied with in the promotion thereof [provisions re- 
specting the eligibility of voters, the manner of hold- 
ing the election for delegates, ete.], it shall be the 
duty of the President of the United States 
to issue his proclamation announcing the result of 
the election,’ this election being for the ratification 
of the Constitution. ‘Thereupon,’ continues the 
statute, ‘the proposed State of Oklahoma shall be 
deemed admitted by Congress into the Union, under 
and by virtue of this Act, on an equal footing with 
the original States.’ The Act provides all the con- 
ditions under which the State may be admitted’ The 
principal one of those conditions is required by the 
Constitution itself; the others are required by the 
constitutional enabling Act. Under the Constitution 
the President has not the right to prescribe other 
conditions. Congress has not empowered him to do 
so. Congress could not thus empower him, for an 
attempt by it to do so would be a delegation of its 
legislative duty which it may not make. Congress 


Russian people to surrender. 


itself could not now add to the conditions which are 
to be found in the 


Act of June 16th without a 





sumed that, certain physical, geographical and sta- 


breach of its faith.” 
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Mr. Harvey shows further, that if such a 
condition should be forced upon the Consti- 
tutional Convention by the proper authority, 
i. e., by Congress, the moment the new 
State should become a part of the Union it 
would have supreme control over its own con- 
stitution ; therefore, the President’s effort, no 
matter what might have been his purpose or 
motive, would be a futile violation. 


The ending of the celebrated — and nasty 
— Thaw murder trial in the appointment of 
a commission in lunacy, something which had 
been expected by many from the first, leads 
one to inquire why this result might not have 
been brought about long ago, and the enor- 
mous cost of the prosecution, as well as the 
shock to the public morals involved in the 
testimony, averted. There would seem to be 
not much doubt that the prisoner is a para- 
noiac and has been for years. Why the com- 
mission in lunacy could not have been ap- 
pointed after the indictment and before the 
trial is a question which many are asking 
themselves and others. Did District Attorney 
Jerome at any time have an idea that he 
could obtain a verdict of murder in the first 
degree? If he did not, why was the indiet- 
ment pressed to trial? These, no doubt, are 
questions which the astute prosecuting official 
of New York county will be asked to answer. 
As for the defense, it has been conducted 
with consummate skill, although not success- 
ful in freeing the prisoner. But the experts’ 
bills! It will take a King’s ransom to pay 
them, or, perhaps, a Rockefeller bank account 
would be nearer the point. But all the King’s 
horses and all the King’s men never ean piece 

- together again Evelyn’s shattered reputation. 


The brilliant and accomplished Goldwin 
Smith, essayist par excellence, has lately been 
studying some of the preblems and dangers 
that confront the United States, from his 
quiet vantage-ground across the Canadian 





border. Some of these dangers he calls at- 
tention to in a recent article in the North 
American Review. While he places much 
reliance on the patriotism and wisdom of 
American citizens, he believes there will soon 
be many occasions for calling upon these qual- 
ities. He adds: 


“Of all the perils, however, which beset American 
democracy, the greatest and the one which, unless it 
can be averted, will be fatal—is the division of the 
nation into two organized factions, waging for power 
and place a perpetual war of intrigue, vituperation 
and corruption. In the case of the disputed election 
for the presidency between the parties of Tilden and 
Hayes, civil war itself seemed at hand, though no 
vital principle of government, but only the posses- 
sion of power and patronage, was immediately at 
stake. Anything like a real division of principle— 
such as that which in England, the cradle of the 
party system, existed between the party of the Stu- 
arts and that of the Hanoverians—cannot since the 
abolition of slavery be traced in the United States, 
Platforms are made up before presidential elections 
like a merchant’s advertisements of goods to suit the 
taste of the hour. The country is kept constantly 
under the malign influence of bosses perpetually ae- 
tive in their work of intrigue and corruption, The 
expenditure at elections, which outvies the cost of 
monarchies, though it implies wide-spread corrup- 
tion, is far from being the greatest part of the evil, 
To the independence of public men and their loyalty 
to the commonwealth, party bondage is fatal.” 


Centralization by Construction and Interpre- 
tation of the Constitution. 


By Hon. J. M. Dickinson, or Curcago, ILL. 


The President of the United States in a speech 
made at Harrisburg on the fourth of last October, 
after referring to evils springing from the growth 
and prosperity of the country, the conditions pro 
duced by industrial changes, and the necessity for 
governmental action, said: 

“In some cases this governmental action must be 
exercised by the several States individually. In yet 
others it has become increasingly evident that no 
efficient State action is possible, and that we need, 
through executive action, through legislation and 
through judicial interpretation and construction of 
law, to increase the power of the federal govert 
ment.” 

On the 12th of December last, in New York, Mr. 
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Secretary Root, after referring to the changed con- 
ditions in the sentiments and business and social 
habits of the country, the tendency to do through 
national action things formerly done through the 
action of the several States, the obligation of the 
States to correlate their action to the welfare of the 
country at large, the stimulation by a failure to 
perform such duty to an “appeal to the general 
government to exercise control over matters that have 
been considered the exclusive right of the States,” 
said: 

“It is useless for the advocates of State’s rights to 
inveigh against the supremacy of the constitutional 
laws of the United States or against the extension of 
national authority in the fields of necessary control, 
where the States themselves fail in the performance 
ot their duty. ihe imstinet tor self-government 
among the people of the United States is to strong 
to permit them long to respect any one’s right to 
exercise a power which he fails to exercise. The gov- 
ernmental control which they deem just and necessary 
they will have. It may be that such control would 
better be exercised in particular instances by the 
government of the States, but the people will have 
the control they need either from the States or from 
the national government, and if the States fail to 
furnish it in due measure, sooner or later construc- 
tions of the Constitution will be found to vest the 
power where it will be exercised in 
government.” 


the national 


These statements announced the doctrine of cen- 
tralization by construction and interpretation of the 
Constitution. -I nasking your attention to some ob- 
servations upon them and the principles which they 
involve, | am moved by no spirit of party, but only 
by the conviction that such declarations bearing the 
imprimatur of such great names should challenge 
the consideration respectful judgment of all 
thoughtful Americans, and especially of the Ameri- 
can lawyers. 


and 


They were made with deliberation, upon important 
full knowledge that they 
would ring round the world, by earnest men, of deep 
convictions, who do not trifle in phrase-making, and 
whose 


public occasions, with 


whole minds and hearts are consecrated to 
With the direct- 
ness and courage of Luther when he nailed his theses 
on the door of the church at Wittenberg, they have 


challenged all comers to high debate. 


the welfare of the American people. 


I am not pre- 
sumptuous enough to enter the lists as a champion, 
but only make bold to perform the humble office of 
a herald, to proclaim upon what issues the gage has 
been thrown down, believing that it will be lifted by 
worthy representatives of the great American bar, 
which in its défense of the integrity of the Consti- 


“Constant as the Northern Star 
Of whose true fixed and resting quality 
There is no fellow in the firmament.” 


These utterances cannot in the least be minimized 
by opposing to them the personnel of their authors, 
for the one has achieved the highest success at a 
bar where competition is the greatest, and has with 
phenomenal rapidity won an international reputation 
as a diplomat which lifts him to the exalted plane of 
his great predecessor; and the other, for character 
and ability, is held in higher esteem, both in America 
and abroad, than any other living man. Those who 
oppose their doctrines cannot answer them by arro- 
gating to themselves a higher patriotism, for the 
one has that he might serve his country, abandoned 
professional emoluments that few men in any age 
have had to sacrifice and what yet fewer would have 
the courage and self-denial to sacrifice. The other, 
inspired with the deepest moral sincerity, and a 
passion for righteousness, is as it were, constantly 
burning with a rage almost divine to advance his 
country’s standard to the highest excellence. 

Let us understand the full meaning of what they 
have said. Both are so direct and clear that no in- 
terpretation or construction is required. 
runs may read. 


A man who 
The President says that, in respect 
of some evils, it is evident “that no efficient State 
action is possible.” A failure of governmental duty 
declared and in analogy to the maxim Ubi jus, ibs 
remedium, a panacea is offered,—the substitution of 
ut more eflicient government. Therefore there is a 
need “through judicial interpretation and construc- 
tion of law to increase the power of the federal gov- 
ernment.” 

Mr. Root says that so long as the States fail in 
the discharge of their functions to measure up to the 
standard that public opinion demands, such dereliction 
“ will increase the disposition of the people to appeal 
to the general government to exercise control over 
matters that have been considered the exclusive right 
of the States.” The people here meant are certainly 
those of other States, and possibly some who do not 
participate in the control of the culprit States. The 
appeal is, to have matters that have been considered 
as exclusively within the reserved powers of the sev- 
eral States, controlled by the federal government, 
and is not to be made to the American people to 
effect this change by altering the Constitution, but 
to the general government as now constituted. This 
is followed hard by the statement that it is useless 
for the advocates of State’s rights to inveigh against 
“the extension of national authority in the field of 
necessary control where the States themselves fail 


in the performance of their duty.” Then referring 





tution has always been 





to these dissatisfied people, he says: 
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“The governmental control which they deem just 
and necessary they will have,” 

. and the conclusion of the whole matter is thus stated: 

“Sooner or later constructions of the Constitution 
will be found to vest the power where it will be 
exercised in the national. government.” 

The only difference between the two is that the 
President says that we need an increase of power in 
the national government through judicial interpreta. 
tion and construction, while Mr. Root says that if 
the States do not reform, sooner or latér such increase 
of power will be acquired by construction of the Con- 
stitution. The one implies sanction, and may be fairly 
regarded as the assertion of a dogma, while the other 
declares to such States, “Thou are weighed in the 
balance and art found wanting,” and with deep sol- 
emnity of prophetic forecast warns them that, if 
they do not mend their ways, their kingdom will be 
divided and given over to another. 

A power expressly given to the federal government 
may become effective by judicial action, and an im- 
plied power so given may, under conditions not here- 
tofore demanding application, through judicial inter- 
pretation and construction, be made manifest, and its 
potentiality invoked, but this would not be in any 
sense an increase of power. To increase governmental 
power fixed by the Constitution, power must be added 
to power -already possessed. All power not in the 
federal government is expressly reserved to the States 
by the Tenth Amendment. The power here sought to 
be added is the power that some of the States fail to 
exercise satisfactorily. Power recognized as belong- 
ing to each of the States is, on account of the dere- 
liction of some, to be transferred from all the States 
to the general government. Is it probable that States 
which exercise such powers justly and effectively, wil! 
willingly surrender them, because other States do 
not attain to the same standard? This transfer is 
not to be made by amendment as provided for in 
article five of the Constitution, but by interpretation 
and construction of the Constitution. This doctrine 
is revolutionary and dangerous to our national life. 

The Constitution is being exploited as never be- 
fore. 

The present time will only ‘permit a reference to a 
few instances. 

No vision is so alert, far-seeing and penetrating 
as that of commercial competition. In all ages, when 
it has been advantageous by indirection to promote 
its cause, it has stimulated and even created, move- 
ments appealing to religion and philanthropy, and 
enlisted in its services the noblest sentiments of hu- 
manity, 

Child labor, at ages and under conditions that no 
enlightened State should and no just State would 
tolerate, is employed by manufacturers, who, on ac- 





count of the cheapness with which they can trans. 
mute human lives and the hopes of useful citizenship 
into vendible products, either undersell, or make a 
larger profit than their competitors. Those whose 
business is directed either by a humanity that will 
not coin tender childhood into money, or controlled 
by States that shield helpless labor against remorse- 
less greed, cry out for protection. 

Generous souls are enlisted in the cause. Barbar. 
ity must be restrained, and the citizenship of the 
republic rescued from physical, mental and moral 
degradation. Remedies through the action of the sep- 
arate States are thought to be either inadequate or 
too slow. A plan that will operate promptly and 
effectively over the whole field of wrong must be de- 
vised. the general government has 
power to regulate commerce among the several States, 
the scheme is resorted to of having Congress pro- 
tect manufacturers directly, and correcting 
State abuses indirectly, by interdicting the inter- 
state transportation of such child-labor products. 
Such a result would certainly eliminate the trouble 
some competition and protect the manufacturer, but 
if the States should not respond with adequate laws, 
the philanthropist would still have to appeal to State 
There is no plan however chimerical that 
has not its advocates. Under the pretense of regu- 
lation, interstate commerce is to be prohibited. The 
domestic affairs of the State in relation to the sub- 
ject-matter of commerce, before it has ever begun 
an interstate movement, are to be subjected to na- 
tional control; not with any honest intent of legiti- 
mately exercising a power, but for the perfectly trans. 
parent purpose of perverting the use of a power, to 
effect. by indirection, what Congress has no right u- 
der the Constitution to do. 

Chief Justice Marshall said: 

“Tt is a general rule, that what cannot be done 
directly from defect of power, cannot be done in 
directly.” (Wayman vy. Southard, 10 Wheat, 50.). 

And again: 

“ Should Congress, in the execution of its powers, 
adopt measures which are prohibited by the Consti- 
tution; or should Congress, under the pretext of ex 


Inasmuch as 


such 


action. 


ecuting its powers, pass laws for the accomplish 
ment of objects not entrusted to the government; it 
would become the painful duty of this tribunal, should 
a ease requiring such a decision come before it, 
say that such an act was not the law of the land.” 
(MeCulloch v. Maryland, 4 Wheat, 316, 423.) 
Under modern conditions fortunes beyond the 
dream of avarice are accumulated with phenomenal 
rapidity. Envy and discontent are aroused. May 
regard such vast aggregations of wealth under ott 
control, as dangerous to the general welfare, ani 
threatening to our social and political institutions 
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The federal: Constitution is scanned for a remedy, 
and the taxing power is invoked. It is proposed to 
curb the evil by the imposition of an inheritance tax. 
No end, however desirable, should be sought by an 
abuse of power. The perversion of a constitutional 
power violates the integrity of the Constitution. The 
power to tax is the power to destroy, but not a power 
conferred for the purpose of destruction. 

While the limitations of the purposes for which 
taxes may be levied by Congress address themselves 
to the legislative discretion rather than to judicial 
determination, the bounds set by the Constitution are 
none the less binding. The taxing power of Congress 
is limited to raising revenue for paying the debts, 
and providing for the common defense and general 
welfare of the United States, 

Mr. Hamilton and Mr, Jefferson both agreed in the 
construction that “ Congress is not to lay taxes ad 
libitum for any purpose they please; but only to pay 
the debts and provide for the welfare of the Union. 
In like manner they are not to do anything they 
please, to provide for the general welfare, but only to 
lay taxes for that purpose.” 
pp. 636, 637.) 

Taxes are burdens or charges imposed upon per- 
sons or property to raise money for public purposes. 
(Cooley on Constitutional Limitations, 7th ed., 678; 
Loan Association v. Topeka, 20 Wall. 664.) 

The lawful exercise of the taxing power by Con- 
gress may destroy a business exercised under State 
authority, as was illustrated by the imposition of a 
tax upon the circulation of all banks other than na- 
tional banks, for the manifest purpose of destroying 
it; but in that case it was held that, in the exercise 
of undisputed constitutional power, Congress had 
provided a currency for the whole country, and could 
restrain by suitable enactments the circulation as 
money of any notes not issued under its authority. 
(Veazie Bank v. Fenno, 8 Wall. 549.) 

Even though a power may, in fact, be exercised, 
not for the purposes of its creation, but as an auxil- 
iary to render another power effective, and though 
it is a “ perplexing inquiry unfit for the judicial de- 
partment, what degree of taxation is the legitimate 
use, and what degree may amount to the abuse of the 
power’ (McCulloch v. Maryland, 4 Wheat. 430), 
such perversion Is none the violation of 
the Constitution by the legislative department. A 
case may arise “ where an arbitrary and confiscatory 
exaction is imposed bearing the guise of a progressive 
or any other form of tax” and then, as was suggested 
by the Supreme Court, it may be considered “ whether 
the judicial power can afford a remedy by applying 
inherent and fundamental principles for the protec- 
tion of the individual, even though there be no 
express authority in the Constitution to do so.” 


(Judson ‘on Taxation, 


less a 











(Knowlton v. Moore, 178 U. S. 109, 110.) The ac- 
cumulation and ownership of property and its in- 
heritance, are subject alone to the power of the State, 
except in so far as the national government may lay 
its hand upon it for revenue purposes. 
Moore, 178 U, 8. 58.) 

When the government of the United States laid 
claim to land in the State of New York, devised to 
it, the Supreme Court held that the devise was void, 
because a statute of New York forbade land in that 
State being devised except to natural persons, and 
to such corporations as were created under the laws 
of the State. Mr. Justice Field, delivering the 
opinion of the Court, said: 

“The power of the State to regulate the tenure of 
real property within her limits, and the modes of its 
acquisition and transfer, and the rules of its de- 
scent, and the extent to which a testamentary dis- 
position of it may be exercised by its owners, is un- 
doubted. The power of the State in this re- 
spect follows from her sovereignty within her lim- 
its, as to all matters over which jurisdiction has not 
been expressly or by necessary implication transferred 
to the federal government.” (United States v, Fox, 
94 U. S. 320.) 

The moral sense of the-whole country becomes 
shocked by revelations in regard to the management 
of insurance companies. The State officers immedi- 
ately inaugurate drastic measures, which in many 
instances operate unjustly to the companies. The 
complaint is now reversed, It is of over-action, rather 
than of non-action. Insurance companies prefer the 
regulation of one to that of many sovereignties. In 
the opinion of many people, State regulation, though 
not inefficient, is harmful. 


(Knowlton v. 


The commerce clause is 
drafted into service, and it is sought to supersede the 
authority of the States by substituting that of the 
general government although probably no question 
has been more positively determined by the Supreme 
Court than that insurance is not commerce, and that 
Congress has no authority to assume jurisdiction 
over it. 

In response to the open and vehement demands of 
labor organizations, pressed when hostile sentiment 
against railroads stimulated by every art of the 
demagogue had reached high tide, the Employers’ 
Liability Act was passed in June, 1906. This is not 
a forum for me to discuss its constitutionality. It 
has within the last few days been held unconstitu- 
tional in two separate cases, one decided by a United 
States judge in Kentucky and the other by a United 
States judge in Tennessee. It is sufficient for my 
purpose to say that even a casual reading of it by 
an experienced lawyer shows that several serious 
constitutional questions are involved. 


It embraces 
all common carriers engaged in trade or commerce 
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between the States or with foreign nations, even 
though interstate commerce is but a part of their 
business, and they are likewise engaged in strictly 
intrastate commerce. It applies to all the employes 
of such common carriers, including those who render 
no service in the transportation ot interstate com- 
merce, such, for instance, as engineers of local trains, 
section hands, mechanics in car and machine shops, 
clerks in offices and coal-heavers for stationary en- 
gines. It embraces all kinds of injuries, and pro- 
poses to abolish the fellow-servant doctrine in States 
where it is recognized, and this even as between 
employes totally dissociated from interstate trans- 
portation. It limits the rights of employer and 
employes to agree upon the terms of employment. It 
establishes a rule for the distribution of damages 
recovered, at variance with those in force in a num- 
ber of the States. All of these provisions are predi- 
cated alone upon the power of Congress “ to regulate 
commerce with foreign nations, and among the sev- 
eral States and with the Indian tribes.” The bill 
is founded apparently upon the theory that, the right 
to regulate commerce includes the right to regulate 
the carrier engaged in such commerce, and that, 
after the manner of a Court of Equity, which having 
acquired jurisdiction for one purpose will entertain 
it for general relief, the regulation can embrace not 
only the common carrier in its relations to inter- 
state commerce, but every person or instrumentality 
controlled by such carrier, however foreign their uses 
may be to interstate transportation. Thus through 
this ligamen, domestic affairs of States are sought 
to be taken from under their control, 

In addition to these questions, the inquiry arises 
whether the act is in any sense a regulation of in- 
terstate commerce and so within the power of Con- 
gress, and if it be a regulation of interstate com- 
merce, whether, inasmuch as it also provides for reg- 
ulation of intrastate commerce, it is unconstitutional 
under the well-settled doctrine that if it be unconsti- 
tutional in a part which is not severable it must 
fall altogether. (United States v. Reese, 92 U. S. 
214; Trade Mark Cases, 100 U. S. 82; I. C. R. R. 
Co. v, McKendree, 27 Sup. Ct. Rep. —.) 

There is another consideration, in connection with 
this act, of serious import. It was passed, notwith- 
standing all that it involved, in respect of the rela- 
tions between the States and the general government, 
through both houses of Congress without a call for 
the Ayes and Noes, which implied either that it was 
considered to be a measure of minor importance, or 
that the differences of opinion in respect of it were 
so slight as not to demand a record of the vote. 

Has it come to pass that a proposed act, which 
shows on its face to any casual observer who has 
even an elementary knowledge of constitutional law, 





that the right of the States to regulate their domestic 
affairs is seriously involved, is too trivial to arouse 
serious debate? The discussions upon its constitu- 
ionality were of the most informal character. There 
was a time in the history of the Republic when no 
measure involving such a doubt could pass without a 
thorough test upon all constitutional grounds. There 
were always some devoted patriots, who not as par- 
tisans seeking party advantage, but as guardians of 
the sanctity of our institutions, were ever vigilant, 
When the rights of the States were involved, how- 
ever long the watch or covert the attack, it could be 
said of some men of the South: 


“They thought they slept, 

The sons who kept 

The names of olden sires, 

And slumbered while the darkness crept 
About their vigil fires; 

But aye the golden horseshoe Knights 
Their old dominion keep, 

Their foes have found enchanted ground 
But net a Knight asleep.” 


Let consider the relations between the 
States and the federal government. 

The Constitution of Great Britain, gradually de- 
veloped through six centuries of national life, was 
established by authority of the government. 

Magna Charta, the first written formulation of 
English civil rights, and political liberties, though 
based on the Saxon laws, and extorted at Runnymede, 
derived its authority from the King. 

The Petition of Rights, and Bill of Rights, though 
quasi-constitutional compacts between the King and 
the people, were enacted by Parliament under royal 
consent, 

All of them, including the Bill of Rights, though 
it declares that its provisions “ shall stand, remain, 
and be the law of this nation forever,” can be abol- 
ished by the government. 

As was said by James Wilson: 

“The British Constitution is just what the Brit- 
ish Parliament pleases.” 

The national life of England did not begin with 
the Constitution. It does not continue by virtue of 
it. The government did not derive its powers through 
the Constitution. The Constitution came into being 
only because it was sanctioned by the government 
If every principle of it should be abrogated their 
nationality and right of government would survive 
When the colonies declared their independence they 
did not ipso facto become a nation. They carried 
with them no Constitution which bound them te 
gether as one body-politic, or from which proprio 
rigore a general government would arise. They might 


us now 
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have sought their happiness as independent sover- 
eigus. They might have rused by general ac- 
quiescence, and without formal agreement, and 
in the long lapse of time evolved a national 
life. But civilization had advanced 
for such tedious processes, and war, already 
rife, demanded concert of action and some 
form of governmental unity. The Articles of Con- 
federation were adopted for a “ perpetual union be- 
tween the States,” but each State retained its sover- 
eignty, freedom and independence, and every power, 
jurisdiction and right not expressly delegated to the 
United States. 

It was a “ league of friendship ” between sovereign 
States (Gibbons v. Ogden, 9 Wheat. 1), which pro- 
vided that “a Committee of the States” appointed 
by Congress should during the recess of Congress 
manage “the general affairs of the United States.” 

Every alteration of the Articles had to be con- 
firmed by the Legislature of every State. 

Then followed our Constitution, ordained and es- 
tablished in order to form a more perfect union. 
This was the first written Constitution creating an 
independent sovereignty. 


too far 


An institutional govern- 
ment brought into being at once, supreme as to 
certain enumerated powers, but in perpetual rela- 
tions with other governments exercising without 
limit other sovereign powers, could not be created, 
with any expectation of stability, except by a writ- 
ten Constitution. Here is presented the converse 
of the English Constitution. Our Constitution makes 
the government. “It was then that a nation was 
born.” (Miller on the Constitution, 83.) If the 
Constitution be abolished the government created by 
it would not survive. The Supreme Court, spéaking 
by Chief Justice Chase, said: 

“The States disunited might continue to exist. 
Without the States in union there could be no such 
political body as the United States.” 
v. Oregon, 7 Wall. 76.) 

It also said: 


(Lane County 


“Without them (the States), the general govern- 
ment itself would disappear from the family of 
nations.” (Collector v. Day, 11 Wall. 125.) 


The Constitution was written that its terms might 
be perpetually preserved, without dispute as-to the 


words in which they were expressed. 
Says: 


Mr. Cooley 


“A constitution is not to be made to mean one 
thing at one time, and another at some subsequent 
time when the circumstances may have so changed as 
perhaps to make a different rule in the case seem 
desirable. A principal share of the benefit expected 
from written constitutions would be lost if the rules 
they established were so flexible as to bend to cir- 
cumstances or be modified by public opinion. It is 





with special reference to the varying moods of public 
opinion, and with a view to putting the fundamentals 
of government beyond their control, that these instru- 
ments are framed; and there can be no such steady 
and imperceptible change in their rules as inheres 
in the principles of the common law. Those benefi- 
cient maxims of the common law which guard 
person and property have grown and expanded until 
they mean vastly more to us than they did to our 
ancestors, and are more minute, particular, and per- 
vading in their protections; and we may confidently 
look forward in the future to still further modifica- 
tions in the direction of improvement. Public-senti- 
ment and action effect such changes, and the courts 
recognize them; but a Court or Legislature which 
should allow a change in public sentiment to influ- 
ence it in giving to a written Constitution a con- 
struction not warranted by the intention of its found- 
ers, would be justly chargeable with reckless disre- 
gard of official oath and publie duty; and if its course 
could become a precedent, these instruments would 
be of little avail. The violence of public passion 
is quite as likely to be in the direction of oppres- 
sion as in any other; and the necessity for bills of 
rights in our fundamental laws lies mainly in the 
danger that the Legislature will be influenced by tem- 
porary excitements and passions among the people, 
to adopt oppressive enactments. What a court is 
to do, therefore, is to declare the law as written, 
leaving it to the people themselves to make such 
changes as The 
fixed when: it is 
adopted, and it is not different at any subsequent 
time when a court has occasion to pass upon it.” 
(Cooley, Constitutional Limitatigns, 7th ed., pp. 88, 
89.) 

Another learned commentator upon the Constitu- 
tion, Mr. Tucker, says: 

“In these American States the history and usage 
for more than a century has settled that the struc- 
ture of government and the definition of its powers 
by the body politic should be prescribed in a written 
Constitution, leaving no honest pretext for tran- 
scending the bounds fixed thereby, in the uncertainty 
of near historic precedents and customs. Sworn to 
obey that written Constitution, the officer who vio- 
lates it must stand convicted of a perjured usurpa- 
tion of authority.” (Tucker on’ Constitution of the 
United States, vol. 1, p. 68.) 

“The idea that usurpation or necessity or a sup- 
posed extension as the consequence of custom or 
progress of society can make jural any power not con- 
stitutionally conferred is contrary to American politi- 
cal science, fatal to the liberties of the people, and is 
only a wicked pretext for the violation of sworn obli- 
gations. Such an idea would really mean this—that 


new circumstances may require. 


meaning of the Constitution is 
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persistent usurpations of power by a government, 
acting under the prescribed limitations of a written 
Constitution, could amend and change that Consti- 
tution, which by its terms can only be amended and 
changed by the body politic itself. It would make 
the government a self-creator of its own powers, in- 
stead of the creation of the body politic with only 
delegated powers. It-would take sovereignty from 
the people and vest it in their government; and 
transfer all political authority by flagrant usurpation 
from the body-politic to the omnipotent government. 
Written Constitutions would be destroyed, and the 
self-usurped omnipotence of irresponsible government 
would be erected upon their ruins.” (Tucker on 
Constitution of the United States, vol. 1, p. 67, sec. 
54.) 

We must test the theory in regard to increasing 
the power of the general government, advanced by the 
President and Mr. Secretary Root, by what are ac- 
cepted as established principles of constitutional law. 

I rejoice that the question of States’ rights is no 
longer sectional. It is a noteworthy fact that when 
the Income Tax was held to be unconstitutional on 
the ground that it invaded the right of the States, 
two of the dissenting justices who upheld the power 
of the national government were ex-Confederate sol- 
diers. Those rights remaining with the several States 
after the adoption of the post bellum amendments, 
should be, and doubtless are, as dear to all as they 
are to any single State. Questions will arise, out of 
conditions, such, for instance, as those involved in the 


schooling of Japanese in San Francisco, which affect 
peculiarly a State or group of States, but the con- 
stitutional principle involved is just as likely to be 
invoked-in behalf wf other States, upon conditions 
totally dissimilar. 


There are now no peculiar institutions that make 
an irrepressible conflict between the States. Closed 
forever is the great debate, beginning almost with the 
birth of the republic, enduring longer, enlisting more 
great intellects and developing more impassioned elo- 
quence, bitterness and hate, than any known in the 
history of: Parliaments. Becoming acute in 1820 in 
the agitation over the Missouri Compromise, assum- 
ing the fearful aspect of nullification and civil war 
in the tariff discussion of 1832, calming down under 
the benign but temporary anodyne of the compromise 
measures of the period of 1850, when the great trium- 
virate swayed the destiny of the nation, it culminated 
in that eventful and sensational drama, in which the 
Southern Senators, in speeches pathetic and eloquent, 
surrendered their commissions, to cast their fortunes 
with the new Confederacy,—a drama in which was 
presented the strange spectacle of one of its most 
thrilling scenes being enacted by Senator Baker of 
Oregon, and Senator Benjamin of Louisiana, two sons 





of Great Britain, born in the same year, transplanted 
in childhood to American soil, one to the North, the 
other to the South, The one a hero in three wars of 
his adopted country, foremost at the bars of three 
States, bubbling over with generous philanthropy, a 
Bayard in high courage and gentle courtesy, leaving 
the Senate to uphold his proud words by brave deeds, 
like Brunswick’s fated chieftain, 

“rushed into the field, and, foremost fighting, fell.” 

The other, the most accomplished Senator, the most 
brilliant debater of his time, the ablest defender of 
secession, left the Senate to consecrate his great 
genius to a cause whose righteousness he believed in 
even to his death, and after seeing it go down in de- 
feat, became a fugitive and an exile to his fatherland, 
and there claiming a citizenship that was his right 
by birth, in a career unprecedented for rapid and en- 
during professional success, became the recognized 
premier of the English bar, and passed into that con- 
stellation of legal luminaries, whose brilliancy will 
endure so long as the gladsome light of Anglo-Saxon 
jurisprudence shall continue to shed its beneficent 
rays. There is a profound teaching illustrated by 
the devotion of these two men, not to the manner 
born, to opposing principles under whose influence 
they were brought by the chance that fixed their en- 
vironment! How impressive the lesson of such in- 
fluence, when we are considering the effects that qnay 
come from sowing in the minds of the people seeds 
that may fructify into convictions that will provoke 
2 controversy of even more tremendous issues than 
those involved in the Civil War! 

The contest so long maintained between the advo- 
cates of a strict and those of a liberal construction 
has passed into history. Notwithstanding the fierce 
opposition once existing, which found its highest offi- 
cial utterance in a veto message of President Jackson, 
no one now questions the doctrines laid down by the 
great chief justice, that 
Union, though limited in 


“the government of the 
its powers, is supreme 
within its sphere of action;” that it “ though limited 
in its powers, is supreme; and its laws, when made 
in pursuance of the Constitution, form the supreme 
law of the land, ‘anything in the Constitution or 
laws of any State to the contrary notwithstanding;’” 
that “let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are 
appropriate, which are plainly adapted to that end, 
which are not prohibited, but consist with the letter 
and spirit of the Constitution, are constitutional.” 
(MeCullech v. Maryland, 4 Wheat. 316, 405, 406, 
421.) 

As was said by Chief Justice Chase: 

“Tt must be taken then as finally settled, so far as 
judicial decisions can settle anything, that the words 
‘all laws necessary and proper for carrying into exe- 
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cution’ powers expressly granted or vested, have, in 
the Constitution, a sense equivalent to that of the 
words, laws, not absolutely necessary indeed, but ap- 
propriate, plainly adapted to constitutional and legit- 
imate ends; laws not prohibited, but consistent with 
the letter and spirit of the Constitution; laws really 
calculated to effect objects intrusted to the govern- 
ment.” (Hepburn v. Griswold, 8 Wall. 615.) 

It was announced with equal emphasis by Mr. Jus- 
tice Story, speaking for the entire court, that “the 
government, then, of the United States, can claim no 
powers-which are not granted to it by the Constitu- 
tion, and the powers actually granted, must be such 
as are expressly given, or given by necessary implica- 
tion” (Martin v. Hunter’s lessee, 1 Wheat. 326). 
and by Marshall, that the national Constitution “ was 
ordained and established by the people of the United 
States for themselves, for their own government, and 
not for the government of the individual States.” 
(Baron v. Mayor, etc., of Baltimore, 7 Pet. 247.) 

When the country was yet torn by the passions 
aroused by the Civil War, and the assertion by the 
seceding States of the extreme doctrines of States’ 
Rights, and when the entire sentiment of the domi- 
nant part of the people was unanimous for the exci- 


sion of every principle that would foster a right in | 


the States that would impair any of the legitimate 
powers of the federal government, a unanimous court, 
speaking through Chief Justice Chase, said: 

“But the perpetuity and indissolubility of the 
Union, by no means implies the loss of distinct and 
individual existence, or of the right of self-govern- 
ment by the States. Under the Articles of Confedera- 
tion each State retained its sovereignty, freedom and 
independence, and every power, jurisdiction and right 
not expressly delegated to the United States, Under 
the Constitution, though the powers of the States 
were much restricted, still all powers not delegated to 
the United States, nor prohibited to the States, are 
reserved to the States respectively, or to the people. 
And we have already had occasion to remark at this 
term, that ‘the people of each State compose a State, 
having its own government, and endowed with all the 
functions essential to separate and independent ex- 
istence,’ and that ‘ without the States in union there 
could be no such political body as the United States.’ 
(County of Lane v. State of Oregon, 7 Wall. 76.) 
Not only, therefore, can there be no loss of separate 
and independent autonomy to the States, through 
their union under the Constitution, but it may be not 
unreasonably said that the preservation of the States, 
and the maintenance of their governments, are as 
much within the design and care of the Constitution 
as the preservation of the Union and the maintenance 
of the national government. The Constitution, in all 
its provisions, looks to an indestructible Union, com- 








posed of indestructible States.” 
Wall, 700, 725.) 

It was declared by Chief Justice Waite and con- 
curred in by Justices Miller, Field, Bradley, Swayne, 
Davis and Strong, that: 

“Within its legitimate sphere, Congress is su- 
preme, and beyond the control of the courts; but if 
it steps outside of its constitutional limitations, and 
attempts that which is beyond its reach, the courts 
are authorized to, and when called upon in due course 
of legal proceedings must, annul its encroachments 
upon the reserved power of the States and the peo- 
ple.” (United States v. Reese et al., 92 U. S. 214, 
221°) 

Mr. Justice Miller, in his treatise on the Constitu- 
tion, after reviewing the history of our country and 
the decisions expounding the Constitution, says: 

“While the pendulum of public opinion has swung 
with much force away from the extreme point of 
State’s Right doctrine, there may be danger of its 
reaching an extreme point on the other side. In my 
cpinion, the just and equal observance of the rights 
ef the States, and of the general government as de- 
fined by the present Constitution, is as necessary to 
the permanent prosperity of our country, and to its 
existence for another century, as it has been for the 
one whose close we are now celebrating.” (Miller 
on the Constitution, 24.) 

In the Slaughter-House Cases the court said: 

“Under the pressure of all the excited feeling 
growing out of the war, our statesmen have still 
believed that the existence of the States, with powers 
for 


(Texas v. White, 7 


domestic and local government, including the 
regulation of civil rights—the rights of person and 
of property—was essential to the perfect working 
of our complex form of government, though they 
have thought proper to impose additional limitations 
on the States, and to confer additional power on that 
of the nation. 

“But whatever fluctuations may be seen in the 
history of public opinion on this subject during the 
period of our national existence, we think it will be 
found that this court, so far as its functions re 
quired, has always held with a steady and an even 
hand the balance between State and Federal power, 
and we trust that such may continue to be the his- 
tory of its relation to that subject so long as it 
shall have duties to perform which demand of it a 
construction of the Constitution, or of any of its 
parts.” (16 Wall. 36, 82.) 

There has never been the slightest departure by 
the Supreme Court from the principles thus enun- 
ciated. Within the last year, in the case of Hodges 
v. United States (27 Supreme Court Reporter, 6), 
in which it was held that an Act of Congress mak- 
ing it an offense against the United States for pri- 
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vate individuals to compel negro citizens by in- 
timidation and force to desist from performing their 
contracts of employment, was unconstitutional, and 
that the remedy must be sought through State ac- 
tion and State tribunals, the court, after referring 
to the three post bellum amendments, speaking 
through Mr. Justice Brewer, said: 

“Notwithstanding the adoption of these three 
amendments, the national government still remains 
one of enumerated powers, and the 10th Amendment 
which reads, ‘the powers not delegated to the 
United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States re- 
spectively, or to the people,’ is not shorn of its 
vitality.” (Hodges v. United States, 27 Sup. Ct. 
Rep. 6, 8.) 

These doctrines thus expounded are so deeply im- 
beddel in the minds, so securely entrenched in the 
hearts, of the American people, that they are the 
vital element of our national life, the bed rock that 
supports the structure of our Union, the chart of 
our Ship of State. recognized as _ belong- 
ing to the States can ever be taken away through 
governmental action, but only by the people and in 
the way they have foreordained. 


Nower 


But a new doctrine of the respective rights and 
spheres of action of the nation and the States, and 
of the way in which it may be made effective, is 
propounded, and that great patriot and _ jurist, 
James Wilson, is made its sponsor. It is described 
as “ big with possibilities for the future, and potent 
t» prove the solvent for every constitutional prob- 
lem involved in the delicate questions resulting 
from State individuality and national sovereignty.” 

Wilson said in a letter, that it should be made 
clear that there were neither vacancies inter- 
ferences between, the of State and national 


jurisdictions, and that both jurisdictions together 


nor 
limits 


composed only one uniform and comprehensive sys- 
and this is inter- 
preted to mean that, whenever the States cannot 
act, because the need to be met is not one of merely 
a sinzle locality, then the 
representing all the people, should have complete 
power to act. To illustrate: 
ance is not merely of a single locality and it is as- 
serted by many that the States cannot effectively 


tem of government and laws, 


national government, 


the business of insur- 


control it, and so, notwithstanding that it is not 
interstate commerce, and there is no express power 
of the Federal government. and no power necessary 
for carrying out an express order, under which 
jurisdiction over it can be assumed, a power must 
be derived the 
from the mere volume and territorial expansion of 
the business. 


In an argument made when the Articles of Con- 


from supposed necessities arising 





federation were in force, upon the inherent right of 
the United States to organize a bank, Wilson said: 

“Whenever an object occurs, to the direction of 
which no particular State is competent, the manage. 
ment of it must, of necessity, belong to the United 
States in Congress assembled, 
jects of this extended nature.” 

This doctrine, announced before our compromise 
Constitution was adopted, before the Tenth Amend- 
ment to it was passed, is proclaimed by an apostle 
of the new creed who is of sufficient prominence to 
obtain a hearing in the North American Review, as 
a true exposition of the rights of the States under 
our Constitution, 

See 


There are many cb- 


how reckless a 


propagandist may become, 

After quoting the passage just recited, he says: 
“Yet committees of the Congress, while knowing 

the necessity for sane Federal action concerning 


some of the corporations engaged in business be- 
yond the borders of the State of domicile, whose 
acts thereby extend from and beyond the State of 
crigin into the nation at large, deem the Congress 
restricted by phases of the doctrine of State rights; 
and even judicial] committees, ignorant of the spirit 
of the Constitution as expounded by Wilson, he- 
lieve the legislative branch of the government para- 
lyzed by reason of the judicial development of a 
dictum which crept into a decision of the Supreme 
Court, to the effect that insurance is not a subject 
fact 
far 
broader and more fundamental principles of consti- 
tutional 


af interstate commerce, wholly ignoring the 


that Federal control may be sustained on 


interpretation than those governing the 
mere construction of the interstate commerce clause 
of the (North American Review, 
Mid-November issue, 1906; Vol. 183, No. 8.) 

If one be amazed at the manifest error of the as- 
that Wilson, in the quoted, ex- 
our present Constitution, his voice will 
further statement that 
“Ere the Constitution left the skilled hands of the 
fathers, there was incorporated in it the provision 
that ‘The Congress shall 
for the 
United States.’ ” 

What an emasculation this is of the constitutional 
provision that: 


Constitution.” 


sertion passage 


pounded 


cling to his jaws at his 


have power to 


provide general welfare of the 


“The Congress shall have power 
to lay and collect taxes, duties, imposts and excises, 
to pay the debts and provide for the common de 
fense and general welfare of the United States! ” 
Comment could not be too severe upon an attempt 
to indoctrinate the public mind upon fundamental 
principles of our government by putting before it a 
clause of the Constitution so barbarously eviscer- 
ated. I do not dim the lustre of Wilson’s great 
name, in protesting against his declarations in let- 
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ters, and arguments under the old confederation, be- 
ing exalted into authority to sustain the doctrine 
that our system of government, as expounded by a 
long line of decisions of great judges of all politica) 
faiths, can be essentially changed by a new theory of 
interpretation and construction. 

Wilson’s of nationalization, as above set 
forth, would, if embodied in the Constitution, have 
defeated its adoption. It was ratified by the con- 
vention of his own State only after tremendous op- 
position, and then with a negative of twenty-three 
out of a total of sixty-nine votes. The only case 
involving the right of a State in which he expounded 
the Constitution that of Chisholm against 
Georgia. the unequivocal opinions of 
Marshall and Hamilton, the contemporary exposition 
which showed without doubt that the framers of the 
Constitution did not intend that a State should be 
sued in a Federal court by a citizen of another State, 
he claimed warrant for his conclusions from “ the 
direct and explicit declaration of the Constitution 
itself.” (Thorpe, Constitutional History of U. &., 
Il, pp. 266, 273.) The decision of Wilson and Jay, 
says Justice Bradley, created a shock throughout 
the country. (Hans v. Louisiana, 134 VU, S. 1.) 


The day following the decision a representative ot 


views 


was 
Rejecting 


Massachusetts gave notice that he would oppose a 
On the fol- 
lowing day an amendment was proposed in the Sen- 
ate. Georgia, New York, Massachusetts and Mary- 
land protested. 


resolution to amend the Constitution. 


The vote for the proposed amend- 
ment, which followed the phraseology of Gallatin, 
was twenty-three to two in the Senate and unani- 
mous in the (Thorpe, Constitutional His- 
tory of U. S.. IL. pp. 288,292.) 


House. 


It may be that a Constitution framed upon the 
views held by Wilson would have been better than 
the compromise Constitution, which was the strong- 
est in its national features that then was accept- 


able to the people, but however grand his concep- 


tion, it is.a perversion of all history to make it a 
guide for constitutional interpretation. 

There is warrant of Wilson’s utter- 
ances for judicial amendment of the Constitution. 


In his speech at the convention in Pennsylvania ad- 


no in any 


vocating its adoption, he said: 

“The truth is, that in our governments, the su- 
preme, absolute and uncontrollable power remains in 
the people, As our constitutions are superior to our 
legislatures; so the people are superior to our con- 
stitutions. If the error be in the legisla- 
ture, it may be corrected by the Constitution: if in 
the Constitution, it may be corrected by the people.” 
(Wilson’s Works, Andrews Edition, Vol. I, pp. 543, 
544. ) 


This is the sound doctrine, and is wholly at war 





with the idea that the government which the people 
have created can itself increase its power, or that 
such power can be augmented except by the people 
acting in the way provided by the Constitution. 

The development of this revolutionary theory is 
obstructed by the exegesis of the Constitution, ven- 
erable for its age, and the great judges who have 
given it sanction. It is proclaimed by the President 
that “ Certain judicial decisions have done just what 
Wilson feared,” that many of them are “ erroneous 
and a danger to the country.” The remedy proposed 
is a shrinkage of the powers of the States, and an 
increase of the power of the Federal government, by 
judicial interpretation and construction of the Con- 
stitution. 

| believe in an increase of the power of our na- 
tional government, that it should be made adequate 
to control everything affecting the general welfare 
of the people of the United States that the States 
cannot effectively deal with, but that it should 
come in the way the people themselves have pro- 
vided, The Constitution had fifteen amend- 
ments. Whatever the people want can be obtained 
by amendment, except that no State without its con- 
sent shall be consolidated with another State, or 
deprived of its equal suffrage in the Senate. 

Mr. Lincoln, in his first inaugural, said: 

“This country, with its institutions, belongs to 
the people who inhabit it. Whenever they shall 
grow weary of the existing government, they can 
exercise their constitutional right of amending it, 
or their revolutionary right to dismember or over- 
throw it.” 


has 


Ile had been elected on a platform that declared: 

“That the maintenance inviolate of the rights of 
the States, and especially the right of each State to 
order its own domestie institutions ac- 
cording to its own judgment exclusively, is essen- 
tial to that balance of power on which the perfec- 
tion and endurance of our politieal fabric depend.” 

If it be objected that the process for amendment 
is too slow for this lightning age, the answer is that 
it was so made, that the Constitution might not rest 
upon the unstable and ever shifting ground of spas- 
modie public opinion. 


and control 


The present chief justice, 
speaking of amending the Constitution, said: 

“The ultimate sovereignty may be thus called 
into play by a slow and deliberate process, which 
gives time for mere hypothesis and opinion to ex- 
haust themselves, and for the sober second thought 
of every part of the country to be asserted.” (Pol-- 
lock v. Farmers’ Loan & Trust Co., 158 U. S. 601, 
625.) 
that make the ex- 
igency for an extension of the power of the national 
will corrupt enough strong 


To say that the very forces 


government, be and 
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enough to prevent the adoption of proper amend- 
ments, is an impeachment of both the courage and 
honesty of the American people. If it has come to 
that, can a government resting upon a citizenship 
so degraded and cowardly, be saved by a usurping 
judiciary? 

The judiciary, controlling neither the purse nor 
the sword, and endowed with no initiative, though 
in its potentiality for the exercise of direct power, 
the weakest department of our government, is of all 
forces the greatest for its conservation. Its strength 
is moral, and comes from the confidence of the peo- 
ple, that the court is a sacred temple of an inviol- 
able justice. Though judges may be assailed by 
popular clamor, and official protest, for righteous 
deliverances that check the desires of the hour, yet, 
so long as we are fit to survive as a republic, jus- 
tice, though tardy, will vindicate them. If they 
ever descend from that high and pure region where 
judgment should maintain its seat, to the lower 
range where the storm and stress of politics, and 
passions, hold sway, if they cease to maintain that 
virtue of which it can be affirmed: 


“Her robes she keeps unsullied still 
Nor takes nor quits her curule chair 
To please a people’s veering will,” 


they will betray the highest trust ever confided to 
any human institution, “ float wildly backwards and 
forwards on the irregular and impetuous tides of 
party and faction,” and hasten the end of stable 
and constitutional government, 

When I was a boy in Tennessee, I heard an ex- 
President of the United States, in a speech of two 
hours’ duration, before an assembly of more than a 
thousand people standing unsheltered from the in- 
tense rays of a summer sun, expound our Constitu- 
tion. When I now regard the flippancy with which 
it is often referred to, illustrated by the saying, 
“What is the Constitution between friends,” jocu- 
larly quoted, and yet profoundly startling, because 
it is unfortunately a truthful exposition of a too 
prevalent spirit of the times, my mind turns with a 
sense of awe to that picture, impressed upon my 
youthful memory, and it comes back to me now in 
an aspect that is almost sublime. 

The great orators of Greece, no matter what was 
their theme, generally in their orations passed in 
review the nature and development of their institu- 
‘tions, the principles that animated the national life, 
the ways in which their greatness had been achieved. 

There should be a general revival all over this 
land of a knowledge of the Constitution and the 
theory of our government. There is too much of 
iconoclasm in religion and law, too much of the 





spirit of expediency and opportunism, too little ot 
reverence for institutions both human and divine! 

We have had one fearful lesson of how, through 
differences in respect of constitutional rights, we 
may rush into a political cataclysm, and we should 
profit by the example, 

That a movement has been started that may gain 
such headway as will profoundly stir the depths of 
our national life, no thoughtful observer of public 
events can doubt. It will be a curse’ to the country 
if it shall become a party issue. While no true 
and enlightened patriot will upon such a fundamen. 
tal question, through party fealty, espouse a doc- 
trine obnoxious to his convictions, or fail to oppose 
one that his conscience condemns, there will be 
many who will accept party action as a final adjudi- 
cation. 

For a truly patriotic championship of the integ- 
rity of the Constitution, we must look to an en- 
lightened press, to those public men who can put 
country above party, to the American lawyers who 
by training and tradition are the defenders of lib- 
erty and justice under the established law. 
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A Sadistic Murder. 
By Arruvur MacDonatp, Washington, D. C. 
(From advance sheets Medico-Legal Journal.) 

Murder cases seem to be surrounded more by mys- 
tery than all other forms of crime. In most in- 
stances, this is doubtless due to the want of a suffi- 
cient number of facts to make the motive clear. But 
there is a peculiar kind of murder, which, though 
the facts be known, still remains incomprehensible 
to many persons. This kind of murder is called 
“Sadistic,” from the word “Sadism,” which may 
be defined as a feeling of sexual pleasure caused by 
acts of cruelty, or by bodily punishment inflicted 
upon oneself or others, or by merely witnessing such 
cruelty or punishment,. There may also be a desire 
to humiliate, injure or even destroy another, in 
order to create sexual pleasure in oneself. 

As normal sexual passion is more concealed in its 
manifestation than other impulses, so sadistic de- 
sires are still more hidden in their ways of seeking 
satisfaction. Sadistie murder is also often accom- 
panied with horrible cruelties, indicating most in- 
tense and doubtless sometimes irresistible passion. 
The difficulty of comprehending the motive for such 
monstrous acts, where the idea of robbery, theft, bru- 
tality for its own sake, and often rape must be ex- 
cluded, may cause judge and jury to hesitate, and 
be in doubt, and thus allow such criminals to escape. 
Ii is, therefore, important that lawyers, doctors, and 
all citizens who, as jurors, may be called upon to 
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deal with such cases, should understand the nature 
of the motive. 

The present case may be of assistance in explain- 
ing this species of murder, which, unfortunately, 
seems to be increasing. 


Case A, 

The murderer (whom we shall call “ A”) was 
assistant superintendent of a Sunday school and also 
its librarian. During his early life and when a 
young man there were no apparent indications of 
prurient tastes or unusual passions or desires. His 
bringing up was exceedingly domestic and his young 
associates, both male and female, all testify to his 
modesty and politeness. His comrades of the Signal 
Corps of the National Guard believed thoroughly in 
the innocence of A and raised the money for the re- 
taining fee of his first counsel. The head of his coun- 
sels gave his services free, so convinced was he of 
A’s innocence. He was held in respect by all the 
people connected with the church, especially the 
young people; he was at all times one of the prime 
movers for all that was good in the church. He had 
the confidence of all the ladies in the church, moth- 
ers trusting their daughters to him and requesting 
him to care for them, 

He was in his third year in the medical school, 
and his reputation among his professors and class- 
mates was that of a young man of fair ability and 
gentlemanly in his bearing. The demonstrator of 
anatomy said that A was an attentive student and 
did his dissecting work well; that there was no indi- 
eation of his dwelling morbidly on such work, as 
rumor had suggested. One of his classmates, how- 
ever, wrote that he saw A steal a book from another 
student. A, when questioned, said the book was his, 
and kept it, 

The chaplain of the prison stated that one of A’s 
youthful companions was a young lady whom he en- 
deavored to entice into the church, previous to the 
crime, upon the ostensible plea that she was not 
well, and that he had a private room in the church 
where he would willingly make an examination of 
her person, which she rejected with scorn, and ever 
after refused his attention. 

His counsel said that when all hope was gone, A 
could have secured five thousand dollars from a 
prominent newspaper for his ¢onfession, regardless 
of whether it was true or not, but, though his family 
were poor, he refused the bribe and died protesting 
his innocense, 

It is said many believed that his execution was a 
judicial murder. 

TRIAL. 


It took twenty-two days before a jury could be 





examined. This was probably due to the great pub- 
licity given to the case, and the fact that many 
jurors were excused on the ground that they had 
conscientious scruples against capital punishment. 
It was also known that the evidence would be of a 
circumstantial nature. The jury were out only 
twenty minutes, returning a verdict of murder in 
the first degree. The case was appealed and con- 
tested in the higher courts for more than two years; 
the prisoner was brought before the court and for 
the fourth time heard the date of his execution fixed. 


The trial proper, after the jurymen were selected, 
lasted twenty-seven days. 


MEASUREMENTS OF Al}, 


Height, 1 m. 68.9 ¢. m.; outstretched arms, 1.70 
m.; trunk, 91.6 c. m.; head, length, 19.5 c. m.; head, 
width, 14.6 c. m.; right ear, length, 5.6 c. m.; left 
foot, 25.3 ¢. m.; left middle finger, 11.5 c. m.; left 
little finger, 8.8 c. m.; left forearm, 46 c, m.; color 
of left eye, circle azure; forehead: incl, caedv; high; 
width, broad; nose, length, medium, projection full, 
breadth broad, Chin, round. Hair, medium chest- 
nut. Complexion, light. Weight, 140 pounds; build, 
medium. Age, twenty-four years; born in Canada. 

Physically, A was below mediurmn height and of 





light weight, but of solid build. In walk, he was 
erect, head well thrown back, and frame well poised, 
but with an ambling, constrained gait, like a sailor. 
All his movements were alert, hand grasp strong 
and hearty, of a vital motive temperament, which, 
with unusual length of body in proportion to height, 
conveyed the impression of great vitality and phy- 
sical strength. His complexion was clear, but color- 
less. His eyes (small orbital capacity) were medium 
size, blue, clear, half closed in conversation, eagerly 
searching your own with quick, restless gaze, as 
though sounding your thoughts for a gleam of men- 
tal responsiveness. The upper and lower eyelids 
were chronically congested, as though he had been 
weeping. The nose was rectlinear, of medium length, 
concave, broad, and flat towards the center; sceptum, 
thick and protrubent at the end; his mouth was large 
and shapeless; his lips were thick; the ears were me- 
dium, moderately close to cranium, lobules small, 
otherwise normal, except as to helix with Darwin- 
ian tubercle. The beard was scanty, moustache 
slight and of a reddish hue; hair coarse and abund- 
ant, The lower face in profile was somewhat pro- 
jecting; jaw and chin firm and medium; teeth good. 
Cranium of ordinary capacity, of the oxycephalic 
(as to the top of head) and delichoephalic, as to 
type, with ample posterior capacity and occiput, but 





1 Measurements and description of A furnished by 





obtained. 


Four hundred and ninety-two men were 


the prison authorities, 
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without noticeable anomalies. Forehead was some- 
what high, but medium in breadth, sloping percep- 
tibly toward the parietal; zygomatic progress 
noticeable, though the face in its neighborhood was 
sunken, approaching the dish face. His health was 
very gool, His nervous organization was phenome- 
nal, and accounted, from a physiological standpoint, 
for his remarkable equipoise. 


ANTECEDENTS OF A, 


Very little seems to be known of the antecedents 
of A. The prison chaplain says that A’s mother was 
a most remarkable woman, without evidence of an 
emotional nature, with nerves of steel; that she 
laughed and chatted with men and visitors, the cool- 
est and most unconcerned among the several hun- 
dred of spectators, was repulsive in her heartlessness ; 
that she and her husband sat down to a hearty meal 
with the body of her executed son in its coffin within 
a few feet of them and seemed to enjoy the meal 
greatly. That it is probable that the woman hada 
strain of Indian blood in her veins; she was a Can- 
adian by birth, 


First Victim—Miss B. 


The body was found Sunday morning, April 14, 
on the top landing of the unfinished belfry of the 
church; it was entirely nude; it was necessary to 
break open the belfry door, as the knobs to the 
door were off, and the door could not be opened with 
the janitor’s key. The head of the body was directly 


in the corner, the feet were close together, the hands 
were folded across the breast, the face was up; there 
were two small blocks to hold the head in position; 
the body was white like marble; there was no odor 
about it; after the body was brought down from 
the belfry, it changed color, and there was an odor. 
There was a discharge of a dark brown color from 
the mouth which ran on the floor of the belfry, cov- 
ering a space of about ten inches square, irregular 
in shape. What seemed to be blood stains, fiive to 
seven inches wide, were found on the lower floor 
of the belfry; there were also blood stains on the 
large frame which stood on the lower floor of the 
belfry. From this testimony, it would appear that 
the murder was committed on the lower floor of the 
belfry and subsequently the body was carried up to 
the top floor in order, perhaps, to remove it as far 
out of the way as possible. 

The clothes of the victim were found in different 
places scattered about; the waist or basque among 
the rafters above, with sticks upon it, in southwest 
corner of belfry, the skirt in the southeast corner 
with sticks upon it also. The basque was torn at 
the throat and there was a tear in the rear portion 
of the skirt. The corsets were hanging from the top 





of the platform, and the corset cover on the beam 
under the rafters; portions of the underclothing 
were under the casing at the top of the belfry; a 
hatchet on the beam near the roof over the belfry; 
victim’s school books among the joists of the ceil- 
ing in a corner opposite to the belfry. The books 
were strapped tight together. The purpose of hid- 
ing the clothes in so many different places probably 
was to keep the crime from discovery as long as 
possible. 

The autopsy on Miss B by the official physician 
at the morgue, showed that she had died from as- 
pbhyxiation caused by strangulation. The skin over 
the entire body was discolored and in process of 
decomposition. There were seven finger nail in- 
cisions on one side of the neck and five on the other 
side. From the depth of the incisions it would 
seem that there had been a great struggle. The 
incisions were very close together, extending down 
to the collar bone, one directly under the other. 

The vagina was full of foul smelling secretion 
fluid. The internal organs were not im an advanced 
stage of decomposition. 
the larynx and trachea. 
ished. 


There was a congestion of 

The body was well nour. 
Menstruation had nearly reached its limit. 
The decomposition of the body interfered with a 
thorough examination. 

The seven finger nail incisions 
for easily by placing the hands together upon the 
throat; they could be made by two grasps of the 
hands about the neck. The body weighed about 140 
pounds and appeared to be that of a healthy woman. 


could be accounted 


Seconp Vicrim—Miss C. 


The body of the second victim was discovered in 
a small room, on Saturday morning, April 13, ad- 
joining the library of the same church, in the belfry 
of which the first victim, Miss B, was found on the 
following day. 

The autopsy, conducted by the physician at the 
morgue, showed that Miss C died from asphyxiation 
and hemorrhage. The asphyxiation was caused by 
the insertion of rags in the larynx and trachea of 
the girl. The rags consisted of pieces torn from (’s 
underclothing. The wounds consisted of a lacerated 
transverse cut on each wrist reaching across the 
full transverse length of the anterior portion of the 
forearm. hi the forehead there were two vertical 
euts a little less than an inch long each in length 
and almost connecting with each other just above 
the root of the nose. There was also a lacerated — 
wound in the second intercostal space, a little to 
the left of the medium line of the chest. There 
were similar lacerated wounds in the third and fifth 
intercostal spaces. The arteries in the wrist, four 
in number, were severed. Some of the wounds ap- 
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peared to be post mortem. It further appeared that 
violation had been committed both before and after 
death. 


The instrument used was an ordinary table knife. 
The knife was broben off nearly to the handle, and 
several pieces were found imbedded in the various 
wounds, : 

In the corner of the room where Miss C’s body 
was found, there were blood spurts on the wall, ex- 
tending as high as the gas fixture, and a large blood 


spot on the floor appeared to have been a pool of 
blood. 


THE CIRCUMSTANCES CONNECTING A WIFH MURDERS. 


About 5 p. m., Wednesday, April 3rd, the organist 
came to the church and began to practice a piece on 
the piano in the Sunday school room. He had not 
been ‘there over two or three minutes when A ap- 
peared with hair somewhat dishevelled, neither coat 
nor hat on and vest unbuttoned, standing and look- 
ing at the organist, who asked A why he seemed so 
pale. A said he had been overcome with gas. He 
sent the organist out to get some bromoseltzer. A’s 
eyes were congested somewhat; the bromoseltzer 
nauseated A instead of helping him. 

A told the organist that he had met Miss B that 
morning and had ridden with her to the high school. 
A and the organist left the church together, Other 
evidence tended to show that A arrived at the church 
with Miss B about 4 p. m., or a little after and re- 
mained there until 5 p. m., when he met the organ- 
ist. While the evidence was wholly circumstantial, 
the jury were convinced that between the hours of 
4 and 5 p. m. of that day, he murdered Miss B. 

A had known Miss B for six months or more, and 
had waited upon her perhaps as much as any of her 
gentlemen friends, but he was not pressing in his 
attentions. Miss C was twenty-one years of age, 
small of stature, weighing about ninety pounds. She 
was cheerful in disposition and her character beyond 
reproach. 

Acording to the evidence in possession of the 
officers of the law, Miss C and A were near the 
church on April 12, about 8 o’clock in the evening, 
engaged in an earnest conversation. A appeared to 
be pleading and C protesting, so much so, that a 
stranger near by, thought A was conducting himself 
improperly and was about to interfere, when C took 
A’s arm and went with him to the church. In about 
an hour afterwards A came out of the church alone, 
and went to a social gathering arriving about 9:30 
that evening. His hair was somewhat dishevelled, 
perspiration was on his forehead, and his hands 
were slightly dirty, so that he asked permission to 
wash them. Then he joined the company, acting in 
On the next morn- 


no way to create any suspicion. 








ing (April 13) as before stated, the mutilated body 
of Miss C was found in a small room adjoining the 
library of the church, 

In both these murders, the stubborn fact, that 
suspicion could be thrown upon no one else but A, 
stood out in its boldness. 7 


REMARKS OF A ON THE SCAFFOLD. 


On ascending the scaffold, and after being placed 
in position, A made the following remarks: 

“To those who wish me to say something, I will 
say that I have no animosity toward any except 
those who have hounded and persecuted me to my 
death for a crime that never stained my hands, 
and I forgive them as I hope to be forgiven. The 
crime was fastened on me by the press of San Fran- 
cisco, but I forgive all. It is they, who have forever 
blackened the fair name of California by putting to 
death this innocent boy. Whether the perpetrators 
of this crime will ever be discovered matters little 
now to me. All I can say is, that I am innocent, 
and I want those who have circulated the report 
that I had a sensation to spring, to hear it. For the 
last time on earth, I declare my innocence before 
God to whom I now go. He knows the heart and 
reads the mind, and He will judge me not as I 
was judged here, but as I should be judged.” 

While the prisoner refused to take any stimu- 
lants and showed great courage up to the last, his 
final remarks on the scaffold seemed more like a 
recitation, than a spontaneous expression of thought 
from an innocent man. ; 


CONCLUSION. 


These cases are undoubtedly ones of sadistic 
murder. The evidence of this is stronger in the 
second victim, Miss C, whose body was mutilated 
before death, as indicated in the blood spurts on the 
walls and the pool of blood on the floor, where she 
was found. In the case of the first victim, Miss B, 
the nail imprints about the neck, the blood stains 
on the lower floor of the belfry and on the large 
frame there, indicate that had there been a thor- 
ough examination made of these surroundings, still 
further signs pointing to the lustful side of the 
murder might have been found, notwithstanding the 
fact that it was nine days after the murder had 
been committed, making the blood marks much less 
distinct. . 

As A was a medical student he would have natur- 
ally taken the greatest precautions not to leave any 
traces of blood on his clothes, and may have also, as 
far as time would permit (he had not more than 
an hour in each case) destroyed some of the traces 
of blood on the surrounding objects, 
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MOTIVE. 

It seemed to have been assumed in the trial, that 
there were only three available theories as to the 
motive for the murder: First, pure desire for blood 
as manifested in cruelty; or second, a sudden anger 
arising from refusal to accede to improper proposal 
and threat to expose; or third, murder to destroy 
the victim of rape. As A had never before mani- 
fested any brutality, the supposition of thirst for 
blood for its own sake, or pure cruelty, would be 
very improbable. As to the second motive, of sud- 
den anger this also would be impossible, from what 
is known of A’s character. The third supposition 
to destroy the victim of rape, is equally improbable 
for a man of A’s type, and especially one who had 
a medical training. 


THE REAL MOTIVE. 

There is but one motive that will explain these 
murders, it is the abnormal and intense sexual pas- 
sion, a form of sadism, that takes extreme pleasure, 
sometimes in merely choking, without necessarily 
causing death; if the passion be not satisfied, the 
choking is liable to be continued until death ensues, 
as in the case of Miss B. If the passion still re- 
mains unappeased, cutting and mutilating of the 
victim’s body before and after death may be carried 
on almost to any extreme. Or the choking may be 
continued just enough to make the victim helpless 
and prevent her from making any noise, and then 
wounds, often superficial at first, may be inflicted 
on the living body, causing the flow or spurting of 
fresh blood. If the passion be still unsatisfied, the 
wounds are generally made deeper, causing the 
blood to flow or spurt in larger quantities, as ap- 
peared in the case of Miss C. These seem to be the 
two ways, as indicated by the evidence which was 
employed; and this without regard to. whether the 
murderer be known or not. Choking, strangling or 
wounding the body, before and after death, are per- 
haps the most frequent of the many methods of 
satisfying the extreme stages of sadistic excitement. 
Sadistic monsters not only differ greatly in their 
ways of satisfying passion, but often the same mon- 
ster will voluntarily, or from necessity, employ 
methods varying according to his own nature or 
that of his victim, or according to place or sur- 
roundings where crime is committed. Also limited 
time, or fear of being caught, may prevent the mon- 
ster from carrying out his atrocities. It may be 
remarked in passing that the so-called “Jack the 
Slasher,’ who cuts women’s garments, and “ Jack 
the Vitriol Thrower,” have the same sadistic sexual 
passion as their motive, but expressed in less vio- 
lent forms. The various ways of appeasing sadistic 
passion are almost infinite in number. 





APPARENT MYSTERY. 


How can a young man, of good reputation, polite 
and modest, especially in his conduct towards 
women, begin to commit such atrocious crimes? It 
is probable, that if A’s crimes had remained un- 
discovered a week longer, he would have sought 
more victims, and would not have ceased until dis- 
covery or fear of discovery caused him to. Had he 
known or felt such sadistic impulses during child- 
hood or youth, he would in all probability have 
manifested them. He probably had these feelings 
or impulses some time, before actually carrying 
them into effect; he may have struggled against 
them at first; then he may have yielded to them in 
some very slight way; and it may be in the case of 
his first victim, that he had no intention of murder, 
but having aroused his sadistic passion, he was 
unable to resist it, until its complete satisfaction, 
a fact that has frequently been confessed by sadistic 
criminals. (See below.) In the case of his second 
victim, however, he probably intended to satisfy 
his sadistic nature at almost any cost to the victim; 
he plead with her to come into the church with him. 

A was careful and cautious of nature, as his 
conduct during his trial showed. It is not probable, 
therefore, that he intended to kill his first victim, 
as suggested, for he would know that the body 
would be discovered eventually and suspicion be 
cast upon him. Hence the removing the body and 
clothes out of the way as far as possible, the break- 
ing of the knobs on the door, so» that it would be 
necessary to force an entrance into the belfry. But 
in the case of his second victim, no such precautions 
seem to have been taken. His monster sadistic pas- 
sion may have gained complete control of him, ab- 
sorbing his mind so that he was oblivious to almost 
everything else, a fact often confessed by sadists of 
this type. A man like A, with a medical training 
and having such a passion, would naturally. keep 
it an absolute secret, and this with his previous 
good reputation would help to protect him from sus- 
picion. 


Mitp ForMs oF SADISM. 


In order to comprehend more fully the crimes of 
A, it may be useful to mention a few examples, il- 
lustrating milder forms of sanguinary sadism, be- 
tore citing cases, similar in certain respects to 
his own, 

There is the case of the boy, who experienced 
sexual teeling by viewing a picture of a battle 
It is known that after battles, especially 
where much blood is shed, the soldiers are some- 
times seized with strong sexual impulses. 


scene. 


Some 
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authors, as Bloch,2 believe that the bloody scenes in 
gladiatorial contests and bull fights arouse sexual 
passions in the audience. 

Krafft-Ebing3 reports a case of a young man, 
twenty-five years of age, who at eighteen, experi- 
enced a voluptuous feeling from seeing blood come 
from a wound in his own finger; he would often cut 
his fingers in order to cause this feeling. Finally this 
had no effect, but the sight of blood from the finger 
of a young woman, especially one sympathetic with 
him, gave him great pleasure, and it was with dif- 
ficulty that he refrained from wounding his two girl 
cousins. His imagination was haunted with ideas 
of blood, which gave him voluptuous emotions. 

A surgeon confessed to the writer, that while read- 
ing in a surgical work a description of the punctur- 
ing of a festered wound, he found himself to his as- 
tonishment, in a state of sexual excitement. 

Anotlier case4 (studied by the writer), was that 
oi a youth of sixteen, who confessed to a strong sex- 
ual excitation being caused by reading in a news- 
paper the details of a brutal wife murder. 


EXTREME FORMS OF SADISM, 


Lombroso 5 reports cases illustrating several phases 
of sadistic murder, where two of the victims were 
found naked, the monster confessing, that as soon as 
he grasped his victim by the neck, intense sexual 
sensations were experienced; usually simply choking 
his subjects satisfied him, but if sexual satisfaction 
was delayed, he continued the choking until death. 
This was probably A’s experience with his first victim. 

Another case6 was that of a married man, father 
of several children, who up to thirty years of age 
had led an exemplary life, and then suddenly began 
to strangle women, murdering six during a space of 
ten years. Some he did not violate; others he would 
abuse before murdering them. He was very cautious; 
his good reputation doubtless helped him to remain 
undiscovered so long. One of his victims was a 
young robust woman; he walked and conversed with 
her on the road, and then suddenly grasped her by 
the throat, holding her hands and offering her money 
if she would submit to him. On her refusing, he 
drew a knife and stabbed her in the chest and con- 
tinued to wound her, after violating her. When ar- 
rested, he denied having committed the crime. Sub- 





2Beitraege zur Aetiologie der Psychopathia Sexu- 
alis, S. 46, 

3 Psychopathia sexualis, 

4Le Criminel Type dans quelques formes graves, 
ete. Bibliographie de sexualite pathological. 
1895, 
*Goltdammer’s Archiv. XXX, p. 13. 


Paris, 











sequently he confessed all, showing neither pride nor 
remorse, 

Another case? (published by the writer) was that 
of a sexton of a church, thirty years of age, a mar- 
ried man with family, and of good reputation, who 
on the scaffold confessed to having intense sexual 
excitation from braining a little girl in the belfry 
of the church; he also had brained a woman twenty- 
eight years of age. He did not violate either of his 
victims. His confession was most horrible and loath- 
some. As in the case of A, his lawyer had felt ab- 
solutely convinced of his innocence. 
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Some Recent New York Decisions Concerning 
the Insolvency of Building Loan 
Associations. 

By ALFRED L. BECKER, OF THE BuFFALO (N. Y.) Bar, 

Only in the insolvency of building loan associations 
do questions usually arise demanding adjudication 
respecting the rights of shareholders to the fund of 
an insolvent corporation. And this, of course, is be- 
cause most other corporations are not insolvent until 
the stock contributions are exhausted, while build- 
ing loan corporations are insolvent when such con- 
tributions are in the least impaired. (People v. 
New York Building-Loan Banking Company; 41 
Mise, 363.) 

It is the main purpose of this article to discuss 
some recent excellently reasoned New York decisions 
of such questions. 

A stumbling block frequently in the way of sys- 
tematizing the case-law of building loan associations 
exists in that many decisions turn upon peculiar lan- 
guage of the contract, as expressed in the share cer- 
tificate, a borrowing member’s mortgage, the articles 
of association, or a governing statute. Apparent 
contradictions in the cases can often thus be recon- 
ciled, but on the other hand the force of the judicial 
opinions as general precedents is thereby diminished. 

A series of late New York cases have, however, 
laid down the law of several situations commonly 
arising upon the insolvency of building loan associa- 
tions in a manner probably of general application. 

It will not hereafter be necessary to examine the 
multitude of conflicting and often crudely reasoned 
decisions of other jurisdictions in order to discover 
what the law is in New York State. 


Fr. 


BoRROWING MEMBERS, 


In brief, the problem as to borrowing members 
which arises upon insolvency and receivership is this. 
Under contracts differing non-essentially in different 
associations, certain members who subscribe for 
shares in the society receive advances upon their 
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shares and usually other security, while other such 
members do not, How are their relative rights to be 
adjusted upon insolvency and a termination of the 
association’s business ? 

It is true, of course, that building loan associations 
have undergone an evolution from small beginnings 
to large activities. The borrowing member in a large 
association does not really bid for an advance and his 
attitude towards the society becomes distinct from 
that of an investing or non-borrowing member. In 
the prototype of the building loan association, a num- 
ber of persons coming together, made periodical con- 
tributions to a fund, and whenever enough had been 
accumulated to build a house for some member, the 
association selected which member should have the 
loan by receiving bids in the way of premium or by 
lot. Such primitive societies practically no longer 
exist. So-called permanent associations have taken 
their place, in which the attitude of the borrowing 
member is usually that of a borrower primarily, and 
of a member secondarily. He obtains his loan at the 
same time that he becomes a member, and his sub- 
scription for installment shares from his point of 
view and in fact is merely an incident of the tran- 
section. He chooses to borrow on the building loan 
plan, because he believes that the high rate he pays 
for any advance (amounting to an usurious rate of 
interest) will prove an advantage since the maturity 
of his shares will in the end pay off all indebtedness 
on his property; or because the security of his prop- 
erty is so risky and insufficient that he cannot obtain 
a loan elsewhere. 

Nevertheless, it should be firmly kept in mind that 
this evolution or transformation of building loan as- 
sociations from private friendly societies to public 
banking and loan corporations exerts no effect upon 
the legal rights of members. Their contracts are still 
formulated and judicially construed upon the same 
theory of mutuality as originally. The borrowing 
members do not attain the status of strangers to the 
investing members, but remain their fellows, and 
upon insolvency the courts strive so to construe their 
respective contractual rights as to put into effect 
between them the maxim, “equality is equity.” 

One important fundamental effect of this doctrine 
of mutuality is that the insolvency of the associa- 
tion and its dissolution are not treated as a breach 
of any member’s contract, entitling him to an ad- 
vantage in rescission as against other members. All 
the contracts of members are simply thenceforth dis- 
solved. Their respective rights are adjusted upon a 
basis which is in a certain sense of an equitable 
nature, but which, considering the effect of the re- 
cent decisions, may more accurately be stated thus: 
That upon insolvency the courts enforce the contracts 
of all members, borrowing or otherwise, up to the 





date of the receivership, when the operations of the 
association are terminated. The courts determine the 
obligations of the association to its members and of 
the members to the association as they ought to ap- 


pear on the books of the company written up to that 
day. What the member owes he pays in full. What 
the association owes to him in his capacity as share- 
holder it pays in full if the assets are sufficient, 
otherwise such ratable share thereof as the avail- 
able assets after winding up will pay. Thus the 
courts avoid giving any such advantage to the bor- 
rowing members over the investing members, as would 
be given if a rescission of the contract of a borrowing 
member dating back to its inception were permitted, 
on the theory of a breach. By relegating each class 
to its rights against the fund as a shareholder only, 
equality is enforced among all, 

Consider for example the borrowing member’s con- 
tract of the New York Building-Loan Banking Com- 
pany. It was construed by Mr. Justice Gaynor most 
ably and most lucidly in Preston v. Lamano, 46 Misc. 
304, and he was sustained by the Appellate Division, 
Second Department in Preston v. Reinhart, 109 App. 
Div, 781, and by the Court of Appeals in Preston y. 
Rockey, 185 N. Y. 186. The contract was of a special 
type but the principles laid down by each of these 
courts are of general application. In all the cases 
the facts disclosed that the owner of a property gave 
a “blanket mortgage” to the Building-Loan Com- 
pany equalling in amount the total of the following 
items: (1) the advance by the company; (2) the 
prior mortgage; (3) the premium figured according 
to the usages of the company on the last two items 
both treated as loans. Such borrower also was 
obliged to become a member by subscribing for in- 
stallment shares to an amount equal when matured 
to par, to the face value of the mortgage, and in 
theory the advance was made upon these shares. The 
borrower further obligated himself (1) to pay six 
per cent, interest on the mortgage, (2) to pay the 
monthly dues on the stock and any fines thereon, 
and (3) to pay the taxes, insurance premiums, etc. 
The company agreed that (1) it would pay the in- 
terest on the prior mortgage, and (2) that when the 
stock with accretions was worth par it would pay 
off all indebtedness on the property. 

Let us assume that an adjustment with such bor- 
rowing member is made upon the first day of the 
receivership. What are the respective rights of 
member and company? (or what amounts to the 
same thing, of borrowing and non-borrowing mem- 
bers?) The borrowing member’s first contention in 
each of the cases cited was that he ought to be . 
credited with, that is, to recover, all the sums which 
he had paid on account of the premium. For exam- 
ple, in the Reinhart case the bond and mortgage was 
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for the sum of $4,533, the par value also of the stock 
subscribed for, which amount was obtained as fol- 
lows: Cash advanced by the corporation, $1,100; 
underlying mortgages, $3,100; premium charged on 
the loan, $733; making a total of $4,933, from which 
was deducted $400 paid in the beginning by the mem- 
ber, leaving $4,533. On this premium of $733, as 
well as on the rest of the items the member paid 
six per cent, interest. He was obliged to subscribe 
for $733 par value of stock in addition to stock equal 
to the other items, and paid monthly dues on such 
$733 of stock. Reinhart claimed that inasmuch as 
the company had failed to carry out the contract on 
its part, the consideration for the $733 premium had 
failed and he was entitled to rescind the contract 
from the beginning, to the extent of recovering back 
all the interest he had paid on the $733 of premium 
and all the dues he had paid on the $733 of stock. 

The courts in the three cases cited held that the 
the rescission must take effect only from the date 
of the receivership, and that the member would not 
be entitled to relief from any payments due under the 
contract prior thereto. 

It appeared further in some of the cases cited that 
the interest on the prior mortgages was only five per 
eent. This the company paid. It received from the 
member six per cent. on the entire face of its blanket 
mortgage, which included the prior mortgages. There- 
fore the company made a profit of one per cent. on 
the payment of interest on the prior mortgages. The 
borrowing members maintained that this profit was 
also a part of the executed consideration of the con- 
tract of which there had been a breach, and that they 
were entitled to recover it. The courts denied this 
relief on the same ground as the previous one, that 
rescission could only operate from the date of the 
receivership, 

This departure from the ordinary rule of damages 
in the case of a breach of contract can only be justi- 
fied on the theory of mutuality already suggested 
and clearly stated by the courts in their opinions. 
All the amounts paid in by the borrowing members 
immediately went into the general assets of the as- 
sociation, whieh were in part credited annually to 
the maturity fund of all the installment shares as 
“profits.” The contractual interest of the borrowing 
members in these assets was limited to their shares 
in the assets measured by the amount of stock held 
by them and not at all by the bond and mortgage 
they had given. Hence the courts have relegated the 
borrowing members to their share in the assets as 
shareholders upon distribution by the receiver; they 
can obtain no relief from payments they have made 
otherwise, and are not to be treated in any re- 
spect more advantageously than non-borrowing share- 
holders, 








The rule that the contract is to be rescinded as of 
the date of the receivership only and the account 
stated as of that date, leads therefore, to the fol- 
lowing results: 


(1) The principal of the bond and mortgage falls 
out of the reckoning by the rescission, 

(2) The prior mortgage not yet paid as to the 
principal by the company falls out of the reckoning. 

(3) The gross premium, if any, falls out of the 
reckoning. 

(4) The company recovers the cash advance made 
by it in full. 

(5) The member and the company each makes all 
the payments due to be made by each up to the dafe 
of rescission, which is the date of the receivership 
(including payments on account of interest on pre- 
mium, surplus interest on prior mortgages, dues on 
stock representing premium, dues on stock repre- 
senting prior mortgages) . 


The court applied the same rule even where the 
comparty made no cash advance whatever, in People 
v. New York Building Loan Banking Company, (113 
App. Div. 140.) 

It is believed that however the contracts of bor- 
rowing members with associations may vary, the 
above rules will be found applicable, so long as the 
contracts in the main follow the building loan asso- 
ciation scheme. 

Thus, in Roberts v. Cronk (94 App. Div. 171, af- 
firmed without opinion in 182 N. Y. 546) the face 
of the mortgage included only the prior mortgage 
and the cash advance by the Company, no gross pre- 
mium. The member subscribed to stock equalling in 
par value the face of the mortgage. The member 
agreed to pay the interest on the mortgage, the dues 
on the stock, and in addition 25 cents per month de- 
nominated as “ premium on the stock ”. ; 


Applying the rules as stated above, we may give 
the decision as follows: 


(1) The prior mortgage not yet paid as to the 
principal by the company falls out of the reckoning; 

(2) No gross premium having been agreed to be 
paid, we are only concerned with the monthly pre- 
mium ; 

(3) The company recovers the cash advance made 
by it in full. 

(4) The member and the company each makes all 
the payments due to be made up to the date of re- 
scission. The premium payments made are there- 
fore not recovered by the member. 


To exactly the same effect are Riggs v. Carter (77 
App. Div., 580, affirmed without opinion, 173 N. Y. 
632), and Breed v. Ruoff (54 App. Div. 142). Hall 
v. Stowell (75 App. Div. 21), is of the same effect 
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except as to the question of surplus interest, on 
which point it is expressly overruled in Preston v. 
Rockey (185 N. Y. 186, 194). 

Still another class of borrowers consists of those 
members who under the rules of the association ob- 
tain small advances on the security of their shares 
only. Upon dissolution these borrowers frequently 
assert that they are entitled to a set-off of the 
amount of their loans against the book yalue of their 
shares. Such set-off would of course be allowed if 
they were strangers to the association, but since 
they are members the principle of mutuality applies, 
they are bound to pay up the amount of their loans 
to the receiver in full, and they receive only their 
proportionate share in the assets as members. 

The Court of Appeals has so decided, without opin- 
ion however. in a case directly involving the ques- 
tion (Roberts v. Cook, 183 N. Y. 546). 

Obviously; no valid distinction exists between such 
borrowers, and members borrowing not only upon the 
security of their shares, but also upon bond and 
mortgage. Substantially the same rule is applied in 
either case; neither through a rescission of the con- 
tract nor through a set-off is any borrowing mem- 
ber allowed to escape from the character of a share- 
holder and the consequent scaling down of his rights 
in the association to meet the losses of insolvency 
pro rata with non-borrowing members. 


2 
EFFECT OF THE RULE ON THE SOLVENCY OF BUILDING- 
LOAN ASSOCIATIONS. 


It was the custom of the New York Building Loan 
Banking Company and perhaps of other associations 
charging a gross premium on loans and making it a 
part of the mortgage indebtedness, to treat such pre- 
mium as an immediate earning, and even to declare 


dividends therefrom. The associations claimed 
authority for this practice in the case, among others, 
of Concordia Savings & Aid Association v. Read (93 
N. Y. 474). That action was a foreclosure by an 
association against a member in default, and the 
question arose whether she could be charged with 
the entire gross premium or only a part thereof. 
The court held that she could be charged with the 
entire gross premium, and that it was wholly earned 
by the company. 

. The examiners of the State Banking Department 
insisted in the action for the dissolution of the New 
York Building Loan Banking Company, that, in ef- 
fect, it could claim as an asset only the part of the 
gross premium which was earned, i. e., interest and 
dues payments on stock. The remainder, being the 
future payments and credits agreed and expected to 
be made on account of premium, so as in the end 
to bring the stock representing the premium up to 





maturity, was, they maintained, unearned, and not 
an asset. 

This contention the referee and the court at Spe- 
cial Term did not agree to, holding that the company 
might treat the entire gross premium as an asset 
(People v. New York Building Loan Banking Com. 
pany, 41 Misc. 363, 364). 

As we have already seen, the company in insol- 
vency is not, under the late cases, entitled to charge 
the member with any part of the gross premium, 
but is entitled to recover from the member all pay- 
ments on account of premium due up to the date of 
receivership. The consequence of the court’s ruling 
is, therefore, that upon dissolution a great portion 
of the nominal assets of the association as a going 
concern vanish, annihilated by force of law. 

Which rule should be applied in stating the finan- 
cial condition of an association, the one which values 
the assets on the assumption of the borrowing mem- 
bers all being in default, or the one valuing the as- 
sets on the basis of the company being in default by 
reason of its insolvenc, ° 

It seems quite clear to the writer that a gross 
premium should not be treated, in its entirety at 
any rate, immediately upon the loan being made, as 
an earning. In theory, doubtless, the member pays 
the premium in advance, in that, accepting a loan, 
he at once pays part of it back as premium. And 
if the security of the property be sufficient the com- 
pany is protected at all times. But it seems quite 
clear, however, that the practice of treating as a 
profit a sum “earned” in a transaction which will 
not be completed so as to bring back the money lent 
out for many years is a dangerous if not illegal one. 
Among other circumstances making it dangerous is 
the large expense at which most building loan as- 
sociations are conducted. In each year the surplus 
remaining after paying the expenses of that year 
has been treated as earnings, without charging 
against the premiums any of the expenses of years 
to come. In reality the premiums do not represent 
net earnings until at least their share of the ex- 
penses of the twelve or sixteen years the loan has 
expectantly to run shall in some manner have been 
charged against such premiums, 

The question whether the gross premiums are to 
be regarded as immediate assets is of less impor- 
tance than formerly, because nearly all of the New 
York companies following this practice have failed. 


3. 


PREFERENCES IN INSOLVENCY, 


In many of the associations, several different 
classes or kinds of stock are issued. These may be 
divided into two classes, (a) shares whose maturity 
is fixed; and (b) shares whose maturity is not fixed, 
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depending on varying profits to be credited:to the 
shares. 


Shares may also be classified according to whether 
(a) dues are payable in advance of issue and in 
full; or, (b) dues are payable periodically in instal- 
ments. The fixed maturity shares are commonly 
also paid up shares, and the instalment shares com: 
monly have no fixed maturity period. 

Insolvency calls for an adjustment of the com 
parative rights of these different classes of shares. 

In People v. Metropolitan Mutual Savings and 
Loan Association (103 App. Div. 153, affirmed on 
opinion below, 182 N. Y. 531), it was contended that 
both because of the language of the contract and 
because they were paid up shares, certain classes of 
shares ought to be preferred in insolvency. The 
court adopted the words of the Cyclopedia of Law 
and Procedure (vol. 6, p. 165). 

“ After the ordinary costs of winding up the as 
sociation are paid, interested parties occupying the 
position of general creditors are entitled to be paid 
in preference to those whose claims are founded upon 
the relation which they sustain to the association as 
members thereof, unless the irregular acts of the 
creditor caused the insolvency; but the courts are 
inclined to treat the rights of all those holding the 
relation of stockholders as equal and to allow no 
priorities in their claims. This is true, notwith- 
standing the stockholders has given notice of with- 
drawal, although such notice has matured and he 
has received orders from the treasurer for the pay- 
ment of the withdrawal value of his stock; but 
where the rules and by-laws of the association are 
held to govern the distribution in insolvency, the 
same as when the association was a going concern, 
the rule may be otherwise.” 

And the Court further says: 

“To find that any particular class of stock should 
have preference in the distribution of the assets 
in the case of insolvency, the articles of association 
should so state* in a plain and positive manner free 
from ambiguity and doubt.” 

In a measure following this decision, Judge 
Blanchard decided that certain paid up stock in the 
New York Building Loan Banking Company desig- 
nated as “ preferred stock” should not be given a 
preference in insolvency (People v. New York 
Building Loan Banking Company, 50 Misc. 23). 

The language of the court in the Metropolitan 
case is, of course, susceptible to the extreme inter- 
pretation that there can be no preference in insol- 
vency unless the contract provides for one in so 
many words. If so, the fact that one class of stock 
were declared to be a “ first lien” on the assets, or 
that a class of stock were declared to be entitled to 
withdrawal before all other classes, would be insuffi- 











cient to create a preference in insolvency. Probably 
the court really meant merely that the intention 
that there should be a preference in insolvency must 
be plain and free from doubt. At any rate such is 
doubtless the law, and the class of shares in the 
New York Bunlding Loan Banking Company which 
were declared by the contract to be “ guarantee 
shares,” guaranteeing “all the other obligations of 
the company,” have been held to be deferred; i. e., 
all the other classes, taking the benefit of the guar- 
anty, are preferred to these shares in distribution 
by the receiver. (Unreported.) 


4, 


EFFECT OF INSOLVENCY ON THE DISTRIBUTION VALUE 
OF SHARES, 


When claims to preferences have been disposed of, 
it remains to be determined at what amount the 
shares shall be allowed as claims, to receive their 
pro rata portion of the assets remaining after the 
payment of debts. 

Perhaps not expressly deciding the point, the New 
York courts have several times suggested their opin- 
ion, but never, as it seems to the writer in his mod- 
est judgment, quite accurately or correctly. The 
learned courts have adopted, perhaps without much 
consideration, the equally unconsidered dicta of the 
courts in other States. 

In People v. Metropolitan Mutual Savings & Loan 
Association (103 App. Div. 153, 163), the rule is 
stated thus: 

ae as the articles of association do not 
provide how the funds shall be distributed in case 
of insolvency. equity requires that the withdrawal 
value Of the stock at the time the action was com- 
menced* should be the basis upon which the assets 
of the association should be proportionately distri- 
buted.” 

In People v. New York Buildinf Loan Banking 
Company, (110 App. Div. 554, 555), the learned Ap- 
pellate Division of the First Department says: 

“The rule with respect to distributing the assets 
of an insolvent building and loan association is (in 
the absence of a binding express agreement, which 
is not claimed to exist in the present case) that the 
debts and expenses are to be first paid and then 
each shareholder is entitled to a dividend pro rata 
upon the amount which he has paid* upon his stock.” 

“The amount which the shareholder has paid,* 
of course, is to be ascertained in accordance with 
the rules and articles of the association and the 
statutes governing it.” 

It would seem that neither of these suggestions 
accords with the true rule, which I believe can be de- 
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rived logically from the latest expression of the 
Court of Appeals in Preston vy. Rockey (185 N. Y. 
186). It will be remembered that this case dealing 
with a borrowing member’s contract, lays down in 
effect the general rule that members’ contracts are 
to continue in force until the date of the receiver- 
ship, when the court takes charge of the association 
and puts an end to its operations. The suggestion 
of the court in the Metropolitan case that adjust- 
ments should be made as of the date of the com- 
mencement of the action for the dissolution of the 
corporation is to be explained by the fact that the 
commencement of the action:and the appointment of 
a receiver were in that case simultaneous. But if 
we apply the rule that the contract is to be consid- 
ered as in force down to the date of the receivership, 
neither the withdrawal value nor the amount paid in 
will be the test of the face value of shares. One or 
the other may actually equal the correct amount, 
but only by coincidence. 

There is no real reason why the withdrawal value 
should be adopted as the test. By the almost uni- 
versal rule of building loan associations the with- 
drawal value of a share of installment stock is the 
amount actually paid in plus a less or greater pro- 
portion of the credits that have been made to the 


share on the books according to the length of time | 


the member has been in the association. Because 
the member does not await the maturity of his stock, 
a certain deduction called the “ withdrawal profit” 
is taken from the book value of the share. It is 
the penalty he pays for electing to withdraw. Surely 
upon insolvency and the involuntary withdrawal of 
all the members, there is no proper place for the ap- 
plication of the stipulations of the contract fixing 
withdrawal value. On what ground shall the re- 
ceiver justify taking then a withdrawal profit at 
the expense of recent members? Moreover, it is not 
unprecedented for certain classes of shares to be 
unwithdrawable, or withdrawable only after a long 
period. In such cases the contract affords no means 
of determining the withdrawal value. 

Nor is the amount paid on the shares an equitable 
basis of distribution. The result of such a basis is 
to rescind the contract of each share of stock from 
the beginning. The members who have been in the 
association a long time suffer disproportionately 
more than the members of only recent standing. 
Moreover, it deprives the members of their vested 
share credits or dividends presumably assigned to 
them from the profits of the association, without 
any proof that such dividends were not so declared 
from profits. Also, where there are shares on which 
dividends are payable in cash, the holders of these 
shares being allowed to retain the dividends paid 
thereon and also to receive their pro rata share of 








the amount they have paid, enjoy an undue advan- 
tage over holders of shares paying no cash dividends, 

It may be that the learned First Department in- 

tended (110 App. Div. 554, 556) to state the true 
rule, when the Court said: 
“The amount which the shareholder has paid, of 
course, is to be ascertained in accordance with the 
rules and articles of the association and the statute 
governing it.” 

Perhaps the court used the word “ paid” in so 
broad a sense as to include therein share credits 
apportioned on its books by the Association. Un- 
doubtedly the correct rules are as follows: 

(1) The shareholders’ contracts as such are to 
be enforced up to the date of the receivership; 

(2) In the absence of proof that dividends de- 
clared were not from profits earned and therefore in 
violation of the statutes governing, they are, 

(a) in the case of installment shares, to be al- 
lowed as part of the principal sum; 

(b) in the case of shares bearing dividends pay- 
able in cash, to be paid preferentially, if due and 
unpaid, as debts ; 

(3) Paid up shares on which less than par is re 
quired to be paid and which have a fixed maturity 
period, are to be allowed at their book-value, figured 
by determining the per centwm necessary to be com- 
pounded with the principal each year, in order to 
mature the shares at the time stipulated. 

Such was the method of determining the rights of 
members adopted by the Court in People v. New 





York Building Loan Banking Company.  (Unre- 
ported.) 
:@:; 
Disbarment. 


VIOLATION OF SECTION 72, CoDE OF CIVIL PROCEDURE. 
NEw YorRK Court oF APPEALS, 
Decided March 5, .1907. 

In the matter of Abraham H. Kaffenburgh, an 
attorney, . 

Appeal from an order of the Apppellate Division, 
First Department, removing the defendant from his 
office as an attorney and counselor at law of this 
State and striking his name from the roll of attor- 
neys. 

John B. Stanchfield, for appellant; Howard Tay- 
lor, for respondent. 

Haircut, J.—These proceedings instituted 
upon the petition of The Association of the Bar of 
the City of New York. who, through its attorney, 
Howard Taylor, presented a petition to the Appel 
late Division of the Supreme Court of the First De 
partment, charging the defendant with being guilty 
of malpractice, deceit or crime and gross unprofes 
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sional conduct in his office as attorney and counselor 
at law. 

The first charge is, in substance, that he was a 
clerk in the office of Howe & Hummel, a law firm in 
the City of New York, and that upon the trial of 
Hummel for conspiracy the defendant was called as 
a witness and asked several questions tending to 
elicit his connection with the matters pertaining to 
such alleged conspiracy and that he refused to ans- 
wer each and all of the questions as to his personal 
transactions on the ground that his answers might 
tend to incriminate him, and that in so refusing was 
intentionally deceiving the court, or else his con- 
nection with these matters was criminal. 

The second charge is to the effect that the firm of 
Howe & Hummel were attorneys for one Charles W. 
Morse, who was endeavoring to have a decree in di- 
vorce annulled, and that one Charles F, Dodge had 
been indicted for committing perjury in such pro- 
ceeding: that he had gone to Texas. where he was 
apprehended, and that proceedings had been insti- 
tuted by the district attorney to procure his extra- 
dition; that in order to prevent such extradition 
Hummel had sent David May, his co-partner, Cohen, 
and the defendant, who was his nephew and a clerk 
in his office, to Texas to endeavor to keep Dodge 
from being extradited; that proceedings had been 
there instituted by them in the Texas courts which 
went eventually to the Supreme Court of the United 
States; that Dodge had been admitted to bail in 
Texas, and during the time that he was out on bail it 
is charged that “Kaffenburgh chartered a boat to take 
Dodge over to Mexico. This failed because the cap- 
tain refused to put in at any Mexican port, having 
only a coast license; Kaffenburgh and Dodge were 
caught by Texas 


rangers, both under assumed 


names. 

The third charge is that after Hummel had been 
convicted of a crime in connection with the pro- 
ceeding and had been disbarred by the Supreme 
Court, the defendant filed a certificate in the office 
of the county clerk to the effect that he was trans- 
acting law business under the name of Howe & Hum- 
mel, and that in the supplement of the copartnership 
directory Howe & Hummel is given as the business 
name of Abraham H. Kaffenburgh, and that there 
is upon the new trial calendar in the county a large 


number of cases in which plaintiff or defendant is 


represented by Howe & Hummel. It is further 
charged that although defendant knew that Hum- 
mel had been disbarred he entered into an arrange- 
ment with him by which Hummel’s trade name and 
practice were to be continued. 

It appears that the firm of Howe & Hummel was 
formerly composed of William F. Howe and Abra- 
ham H. Hummel; that they had conducted the prac- 








tice of law under the firm name of Howe & Hummel 
for many years; that Howe died several years ago, 
and after his death Hummel continued the practice 
of the law under the old firm name. 

Upon the return of the proceedings before the Ap- 
pellate Division the defendant filed an answer in 
which he denied that he had been guilty of mal- 
practice, deceit or crime, or gross unprofessional 
conduct with which he was charged. He did not, 
however, specifically deny any of the acts charged 
against him as constituting the three charges upon 
which the Bar Association asked for his disbarment, 
and the case was thereupon submitted to the court 
upon the pleadings. 

With reference to the first charge the Code of 
Civil Procedure (sec. 837) provides that “a com- 
petent witness shall not be excused from answering 
a relevant question on the ground only that the 
answer may tend to establish the fact that he owes 
a debt or is otherwise subject to a civil suit. But 
this provision does not require a witness to give an 
answer which will tend to accuse himself of a crime 
or misdemeanor or to expose him to a penalty or 
forfeiture; nor does it vary any other rule respect- 
ing the examination of a witness” (U. S. Const., 
art. 5; State Const., art. 1, sec. 6; Code of Crim. 
Proc., see. 10). In People ex rel. Taylor v. Forbes 
(143 N. Y., 219, 227) it is said that: “These con- 
stitutional and statutory provisions have long been 
regarded as safeguards of civil liberty, quite as 
sacred and important as the privileges of the writ 
of habeas corpus or any of the other fundamental 
guaranties for the protection of personal rights. 
When a proper case arises they should be applied in 
a broad and liberal spirit in order to secure to the 
citizen the immunity from every species of self-ac- 
cusation implied in the brief but comprehensive 
language in which they are expressed. The security 
which they afford to all citizens against the zeal of 
the public prosecutor or public clamor for the pun- 
ishment of crime should not be impaired by any 
narrow or technical views in their application to 
such a state of facts as appears from the record be- 
fore us. The right of a witness to claim the bene- 
fit of these provisions has frequently been the sub- 
ject of adjudication in both the Federal and State 
courts. The principle established by these decisions 
is that no one shall be compelled in any judicial 
or other proceeding against himself, or upon the 
trial of issues between others, to disclose facts or 
circumstances that can be used against him as ad- 
missions tending to prove his guilt or connection 
with any criminal offense of which he may then or 
afterward be charged, or the sources from which or 
the means by which evidence of its commission or 





of his connection with it may be obtained.” 
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It will be observed that the provision of our Code 
applies to penalties or forfeitures, as well as crimes 
or misdemeanors. The defendant, therefore, upon 
his being sworn as a witness in the action pending 
against Hummel, had the right to refrain from 
answering any question which might form the basis 
of or lead to the prosecution of himself for a for- 
feiture of his office of attorney and counselor at law. 
To now hold that by availing himself of such privi- 
lege it amounted to a confession of his guilt upon 
which a forfeiture could be adjudged would, in ef- 
fect, nullify both the provisions of the Constitution 
and the statute. We are, therefore, of the opinion 
that no offense was stated in the first charge upon 
which he could properly be convicted. 

As to the second charge, the facts as alleged are 
not denied. The only question raised with refer- 
ence thereto is as to whether crime or unprofessional 
conauct on the part of the defendant is alleged. He, 
as a clerk in Hummel’s office, went to Texas to en- 
deavor to prevent the extradition of Dodge. Dodge 
had been arrested in that State, and proceedings by 
habeas corpus had been instituted. Pending the pro- 
ceedings, or the review thereof, Dodge had been ad- 
mitted to bail. During the time he was so out on 
bail Kaffenburgh “chartered a boat to take Dodge 
over to Mexico. This failed because the captain re- 
fused to put in at atiy Mexican port, having only a 
coast license.” It is not contended that a lawyer 
may not properly serve his client in preventing him 
from being extradited from one State to another, ex- 
cept in accordance to law. It will be observed that 
there is no allegation that Dodge had forfeited his 
bail, or that he intended to forfeit the same, or that 
in going to Mexico he intended to remain and not 
render himself amenable to the process of the court 
in case there should be a decision adverse to him. It 
is now claimed on the part of the prosecution that 
it was Dodge’s intention to forfeit his bail and to 
reach another jurisdiction, so that he could not be 
rearrested or compelled to return to the State of 
New York to be placed upon trial upon the indict- 
ment found against him, and that the defendant was 
planning, aiding and assisting him in so escaping. 
On the other hand, it is claimed he was but taking 
a trip for pleasure without any intent or purpose to 
evade the process of the courts. We think, in the 
absence of an allegation as to the purpose, that the 
court cannot properly assume that his intentions 
were unlawful, or that the defendant was assisting 
him in carrying out an unlawful purpose. In this 
connection it is also stated that “ Kaffenburgh and 
Dodge were caught by Texas Rangers, both under 
assumed names.” When? Whether before or after 
the adverse decision or for what purpose they were 
caught is not stated. It is not charged that they 





were attempting to escape arrest and that in doing 
so they had assumed fictitious names or that they 
had done any act that subjected themselves to an 
arrest. It is said on their behalf that the proceed- 
ings instituted had attracted much attention on the 
part of the press and public and that they assumed 
fictitious names for the purpose of avoiding notori- 
cty. Here again we think the allegations of fact are 
too vague and indefinite and that the court cannot 
properly assume that the purpose of Dodge or the 
defendant was unlawful. 

A more troublesome question is presented by the 
third charge. As we have seen, Howe, who was the 
head of the firm of Howe & Hummel, had been dead 
for several years. In the meantime the business 
had been carried on under the old firm name by the 
surviving partner, Hummel. He, however, had been 
convicted of a crime and had been disbarred, thus 
terminating his*right to practice law under his own 
or the firm name. Thereupon the defendant, who 
was a clerk in his office, filed a certificate in which 
he claims the right to carry on the practice of the 
law in the name of the old firm, and this, under an 
arrangement with Hummel to continue his trade 
name and practice. Under the provisions of the Code 
of Civil Procedure a writ or other process issued out 
of a court of record, including a summons and plead- 
ings, must be subscribed or indorsed by the attorney 
for the party at whose instance it was issued (secs, 
24, 417, 421, 520, 566 and 641). 

It thus appears that there are requirements in 
the practice of the profession which necessitate the 
nse of the true name of an attorney, or at least that 
of the firm to which he belongs. The Code of Civil 
Procedure (sec. 72) further provides that “if an 
attorney knowingly permits a person not being his 
general law partner or a clerk in his office to sue 
out a mandate, or to prosecute or defend an action 
in his name, he, and the person who so uses his 
name, each forfeits to the party against whom the 
mandate has been sued out, or the action prosecuted 
or defended, the sum of fifty dollars, to be recovered 
in an action.” Undoubtedly the defendant during 
his clerkship in the office of Howe & Hummel, while 
the firm of the surviving member thereof was con- 
ducting the practice of the law under the direction 
of his employer, in the conduct of the cases in 
which the firm had been retained, could use the name 
of the firm as such clerk, but after the death of 
Howe and the disbarment of Hummel, his position 
as law clerk, of necessity ceased and could no longer 
be maintained, for the reason that Hummel could 
not thereafter carry on the practice of the law or 
maintain a clerk to do it in his name. It is, there 
fcre, apparent that the defendant in attempting to 
practice law in the name of Howe & Hummel and in 
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signing such name to the writ, pro-ess and plead- 
ings. not only violated the provisions of this section 


of the Code and became liable for the penalties 
therein provided for, but he enabled Hummel to 
evade the order disbarring him by arranging to per- 
petrate his trade name and continue his business. 
He now claims that he is protected by the Partner- 
ship Law and the notice which he has filed. Under 
the provisions of the Partnersnip Law business may 
be conducted under a firm name. Section 20 pro- 
vides that “the use of a partnership or business 
name may be continued in either of the following 
cases: 1. Where the business of any firm or partner- 
this State which transacted 
business in this State for not less than three years, 
continues to be conducted by some or any of the 
partners, their assignees or appointees” (L. 1897, 
chap. 420). Section 363b of the Penal Code provides 
ihat “no person or persons shall hereafter carry on 
or conduct or transact business in this State under 


ship in has 


any assumed name or under any designation, name 
or style, corporate or otherwise, other than the 
real name or names of the individual or individuals 
conducting or transacting such business, unless such 
person or persons shall file in the office of the clerk 
of the county or counties in which such person or 
persons conduct, or transact, or intend to conduct 
or transact such business, a certificate setting forth 
the name under which such business is or is to be 
conducted or transacted, and the real full 
name or names of the person or persons conducting 
or transacting the same, with the post office address 
or addresses of said person or persons.” 

It is suggested that the practice of the law by an 
attorney or a law firm is not a business, and, conse- 
quently, is not brought within the provisions of 
these statutes. It is quite true that the profession 
of the law is not regarded as a business in a com- 


true or 


mercial sense, but the organizing of a firm or co- 
partnership and the selecting of a firm name, the 
practice of the profession thereunder and the es- 
tablishing of a reputation and all that pertains 
thereto give it the character of business, and it may 
be that these statutes apply to copartnerships among 
attorneys in so far as is consistent with their duties 
to their clients and to the courts under their oaths 
of office and the provisions of the Code with refer- 
ence to the practice of the profession in their own 
name or that of a copartnership to which they be- 
long. But we are inclined to the view that the 
Partnership Law and the provisions of the Penal 
Code alluded to must be read in connection with 
the provisions of section 72 of the Code of Civil Pro- 
cedure, to which we have already referred; and, 
therefore, when the defendant undertook to file a 





selecting a name under which he proposed to carry 
on the practice of the law, he could not thereby 
evade or nullify the provisions of that section, nor 
could he nullify the order of the court by arranging 
to do for Hummel in his name that which the court 
has prohibited him from doing himself. The de- 
fendant has not shown himself to be a partner, an 
assignee or an appointee of the firm of Howe & 
Hummel, within the requirements of the Partner- 
ship Law, and he is not now in a position in which 
he can acquire such a right. Howe being dead, 
nothing can be acquired from him; Hummel being 
disbarred, he cannot practice or authorize others 
to do so for him or on his account in his or the 
firm’s name. We therefore conclude that as to the 
last charge the conviction must be sustained and 
the order affirmed, with costs. 

CULLEN, Ch. J.; VANN, WERNER and CHASE, JJ., 
concur; Gray, J., coneurs in result; Epwarp T. 
BARTLETT, J., not sitting. 

Order affirmed. 





The Law and Industrial Inequality. 
By George W. Alger, of New York. 

Has the State ever a clear duty to lend a hand to 
aid those who are obviously at a disadvantage in 
struggling with the forces of modern industry? Un- 
der our fundamental law and the principles declared 
in our Constitution, can our Legislatures and Courts 
recognize not only the facts of existing industrial 
inequality between men, but a duty to protect by 
law framed to meet conditions the weaker 
against the stronger? When individual action alone 
cannot secure equalization of the conditions of com- 
petition, and where that failure is resulting in mis- 
ery and distress, may the law intervene to protect 
the weaker from the tyranny of the strong? Are 
the handicaps of life to be questions solely for the 
individual, or are they at times and under special 
circumstances to be questions for the State itself to 
grapple with, and if not to solve, at least to create 
conditions under which 
them for himself? 


new 


the individual may solve 


These are difficult questions which our Courts with 
increasing frequency are being asked to answer when 
required to determine the validity of laws which our 
Legislatures' and Congress are yearly enacting, laws 
regulating or fixing the conditions under which in- 
dustry shall be carried on; limiting the hours of 
labor of women and children as well as men in over- 
competitive employments; laws aimed to reduce un- 
necessary dangers to life and limb in dangerous 
trades or dangers to health in unhealthful oceupa- 
tions; laws which, by increasing the employer’s re- 





certificate under the provisions of the Penal Code, 


sponsibility, seek to urge him to new diligence in the 
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protection of his employes; laws which in a multi- 
tude of ways aim to-control or regulate as special] 
necessity may dictate the processes of industry, to 
remove conditions which press too heavily upon the 
overburdened, and which uncontrolled, sap vitality 
and destroy or shorten life. 

The general problem which these questions raise 
and which involves both the power and the duty of 
the State would seem to have been auswered in all 
the great civilized countries of the world but ours in 
the affirmative. Many of these questions were set- 
tled in European countries long ago. Economic 
conditions which gave them urgency earlier in the 
Old World have more recently come to us and the 
form of the problem which these new conditions have 
raised as it is presented to our country is—How far 
may the Legislatures go in enacting laws aimed at 
conditions of industrial] inequality under the limita- 
tions of the law of the land? 

Our fundamental law has for one ot its principles 
that of equality—that before the law, men are equal 
in rights, privileges and legal capacities. Jt has for 
another principle, individual freedom, the rights of 
the individual uncontrolled by any arbitrary trammels 
of the State, to pursue any proper calling and to 
contract with others in relation to that calling. The 
liberty to pursue such calling is a property right, is 
a part of the liberty and property which shall not 
be taken away with due process of law. 

History would seem to show that for the first sev- 
enty-five years at least of our national life individual 
liberty was the dominant note. We were opening a 
new world. In it there were apparently innumerable 
opportunities for individual enterprise and initiative, 
Our national life began, moreover, with greater in- 
dustrial equality than had before existed in any 
other country. The industrial revolution had not 
yet begun when American independence was declared. 
We were then an agricultural people for England, 
hoping to keep us a market for her manufactures, 
had forbidden the export of machinery to her col- 
onies. The spinning machinery of Arkwright was 
not brought to us until after the war. The power 
loom was not invented until 1875. There was not a 
factory in the United States when the Constitution 
was adopted. The artisan was his own master and 
worked with his own tools or on simple machinery 
which by moderate savings he himself might own. 
There were no great fortunes in the modern sense, 
no great corporate organizations of wealth, no fac- 
tory system. Is it to be wondered at, that beginning 
thus with such a marked general condition of indus- 
trial independence, amid a wealth of natural oppor- 
tunities for personal success, our law should for so 
long have kept dominant the idea of individual per- 
sonal freedom? Is it strange that in the pursuit of 
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individual fortune, the interests of the State were 
often neglected, or that opportunities for unjust ad- 
vantage conferred by unjust law on the few or 
seized by them in spite of law, failed to receive gen- 
eral public interest among citizens too much ab- 
sorbed in their own personal affairs to be aroused 
by the abuse of the powers of the State? 

With the passage of time, however, with the in- 
dustrial changes which have made an agricultural 
colony a power in the markets of the world, have 
come our attitude” towards the law, 
changes produced largely by economic variations. 
The modern note is not simply individual freedom; 
it is social freedom; not freedom law, but 
freedom by law—and in that freedom equality of 
opportunity. Along with the tardy legislation which 
aims through law to repair the oversights and blun- 
ders of the past and restore so far as may be that 
equality of opportunity which seeks to take away 
privilege and unjust enrichment, to prevent trans- 
portation discriminations and to reduce the advan- 
tages in competition of fraud over honesty, comes 
legislation of another kind which aims at the indus- 
trial welfare of the many by limiting the individual 
freedom of the few; by imposing new duties on the 
strong for the protection of the weak. 

The greater part of this protective legislation 
must find its justification, if at all, before the Courts, 
through the police power. The old theory of legal 
equality based upon the existence of industrial 
equality, finds itself in conflict with the facts of 
life.. Unless the State must admit itself powerless 
to deal with new conditions of modern society, 
authority must be found in the police power to meet 
their demands for law. The constant expansion of 
that power in the last fifteen years as expressed 
in legislative enactments and in the increased bulk of 
decisions sustaining these enactments, seems to indi- 
cate an almost conscious purpose of society, con- 
strained by its own necessities to limit the range 
of individual freedom. This growth of the police 
power is one of the marked features of modern 
American law. 

It is with great wisdom that the courts have re 
frained from defining the police power lest it crystal- 
lize by definition and lose its capacity to expand. 
In it is contained the reserved right of the State to 
preserve its own growth, to make provisions for new 
conditions as they appear. It is the law which must 
find its authority in the needs of the present and not 
solely in the traditions of the past. It is because 


changes in 


from 


that law is so obviously in a state of evolution that 
the Courts have refused to say where the constitu 
tional boundaries limiting its exercise are to be 
fixed, 





As a part of the expansion of the police power the 
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Courts have declared in a number of cases the right 
of the Legislature to enact laws not only for health, 
safety or morals of the general public, but for the 
protection of individuals whose condition gives them 
special need of legal protection or whose individual 
freedom has lost in a measure its reality through 
economic pressure. Industrial inequality is being 
recognized as a justification for the exercise of the 
police power in aid of the health, safety and well 
being of citizens suffering from its burden. In 
Holden v. Hardy (169 U. S. 366), the case in which 
the United States Supreme Court upheld the con- 
stitutionality of the Utah Eight-Hour Law for un- 
derground miners, the Court, after considering at 
some length the conditions injurious to the health 
in the miner’s occupation, observes: 

“The Legislature has also recognized the fact 
which the experience of many Legislatures in many 
States has corroborated, that the proprietors of these 
establishments and their operators do not stand 
upon an equality, and that their interests are, to a 
certain extent, conflicting. The former naturally 
desire to obtain as much labor as possible from 
their employes, while the latter are often induced 
by fear of discharge to conform to regulations which 
their judgment, fairly exercised, would pronounce to 
be detrimental to their health or strength; in other 
words, the proprietors liy down the rules and the 
laborers are practically constrained to obey them. 
In such cases self-interest is often an unsafe guide 
and the Legislature may properly interpose its 
authority, The fact that both parties are 
of full age and competent to contract does not neces- 
sarily deprive the State of the power to interfere 
where the parties do not stand upon an equality or 
where the public health demands that one party to 
the contract shall be protected against himself. The 
State still retains an interest in his welfare, how- 
ever reckless he may be. The whole is no greater 
than the sum of all the parts, and when the indi 
vidual health, safety and welfare are sacrificed or 
neglected the State must suffer.” 

The same Court more recently in Knoxville Iron 
Company v. Harbison (183 U. S. 13), was called 
upon to test the validity under the Fourteenth 
Amendment of the Act of Tennessee requiring the 
redemption in cash of store orders or other evidences 
of indebtedness issued by employers in payment of 
wages due employes. In upholding the law the 
Court quoted with approval the decision of the Su- 
preme Court of Tennessee: 

“The Legislature evidently deemed’ the laborer at 
some disadvantage under existing laws and customs, 
and by this act undertook to ameliorate his condi- 
tion in some measure by enabling him or his bona 
fide transferee at his election, and at a proper time 











to demand and receive his unpaid wages in money 
rather than in something less valuable. Its tendency, 
though slight it may be, is to place the employer and 
employe upon equal ground in the matter of wages, 
and so far as calculated to accomplish that end de- 
serves commendation.” 

How great the industrial inequality must be, how 
far the worker must be unable to protect himself to 
justify police legislation for his betterment, are still 
open questions. But the Courts have declared that 
the State may act to protect women and children 
against excessive labor (Wenham v. State [Neb.], 
91 W. W. 421; Commonwealth vy. Hamilton Mfg. Co., 
120 Mass. 383; State v. Buchanan, 29 Wash. 602) ; 
that it may provide regulations for greater safety 
and comfort of factory and railway employes (Peo- 
ple v. Smith, 108 Mich. 527; State v. Whitaker, 160 
Mo. 59; State v. Nelson, 52 Ohio St. 88); that it 
may change the common law and take away defenses 
in actions for personal injuries which heretofore ex- 
isted (Ryan v. Mackey, 127 U. 8. 205; Tullis v. Ry. 
Co., 175 U. S. 348; Minn. Iron Co. v. Kline, 199 U. 
S. 593); that it may in certain cases limit the hours 
of labor of men (in mines In re Boyce [Nev.], 75 
P. Rep. 1; State v. Cantevelle, 179 Mo. 245; on 
street railways: 24 R. I. 603); that it may regulate 
to a certain extent the terms and conditions under 
which employes shall be paid for their services, and 
prescribe how they shall be paid (Knoxville Iron 
Co. v. Harbison, 183 U. S. 13; St. Louis, ete., Ry. 
Co. vy. Paul, 173 U. 8S. 404; Wilson v. State, 61 Kan. 
32; Hancock vy. Yaden, 121 Ind. 366). That there is 
often great disagreement between judges as to the 
limits the police power in protective or regulative 
legislation of this kind, goes without saying. The 
State Courts often flatly contradict one another 
both as to their own powers and as to the policy of 
the Courts. Compare, for example, People v. Hav- 
nor (149 N. Y¥. 195), upholding a Sunday closing 
law for barbers, with Ew Parte Jentzsch (112 Cal, 
468), both cases being decided in same year 1896. 
The California Courts indignantly repudiate any 
power on the part of the Legislature to take away 
from the barber his constitutional right to work all 
day on holidays and Sundays, and declare that to 
sustain such a law would be to send the barbers 
from the prison to the poorhouse. In spite of the 
numbers of decisions which have been rendered, the 
question of what are the limits of legislative regula- 
tion or control of industry through the police power, 
is still an open one. The Courts have adopted no 
general policy, and it is fortunate that they are not 
obliged to adopt one. 

The validity or invalidity of protective laws of 
this character is ordinarily a question for the State 
Courts, and to be determined with 


reference to 
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State Constitutions only. Such is the view whieh 
the Supreme Court of the United States has taken 
almost uniformly in construing exercises of the 
police power by State, Legislatures. Numerous State 
laws of this kind have been tested in the Federal 
Courts to determine whether they violate the Four- 
teenth Amendment and its sweeping provisions for- 
bidding the States from abridging the privileges and 
immunities of citizens of the United States or deny- 
ing them the benefits of due process or equal pro- 
tection of the laws. That Court has repeatedly de- 
clared that the police power was reserved by the 
States at the time the original Constitution was 
adopted (Mugler v. Kansas, 123 U. S. 665), and 
that the Fourteenth Amendment does not impair its 
authority (Barbier v. Connolly, 113 U. 8. 27). 

In Holden v. Hardy, Judge Brown expresses the 
non-intervention policy of the Federal Courts and 
its reason. After reviewing changes by legislation 
which States have made in the past, he observes: 

“An examination of both classes of these cases 
under the Fourteenth Amendment will demonstrate 
that in passing upon the validity of State legislation 
under that amendment this Court has not failed to 
recognize the fact that the law is to a great extent 
@ progressive science . . . that restrictions 
which had formerly been laid upon the conduct of 
individuals or of classes of individuals had proved 
detrimental to their interests, while upon the other 
hand, certain other classes of persons, particularly 
those engaged in dangerous or unhealthful employ- 
ments, had been found to be in need of additional 
protection. They are mentioned only for the pur- 
pose of calling attention to the probability that other 
changes of no less importance may be made in the 
future, and that while the cardinal principles of 
justice are immutable, the methods by which justice 
is administered are subject to constant fluctuation, 
and that the Constitution of the United Staes, which 
is necessarily and to a large extent inflexible and ex- 
ceedingly difficult of amendment, should not be so 
construed as to deprive the States of the powers so 
to amend their laws as to make them conform t6 
the wishes of the citizens as they may deem best for 
the public welfare, without bringing them in con- 
flict with the supreme law of the land.” 

The broad scope for legislative action which is 
thus assured the States is apparent from this and 
other cases in that Court. 

As the Court says in Gundling v. Chicago (177 
U. S. 183): 

“Regulations respecting the pursuit of a lawful 
trade or business are of very frequent occurrence in 
the various cities in the country, and what such 
regulations shall be and to what particular trade, 
business or occupation they shall apply, are ques- 





tions for the State to determine, and their determi- 
nation comes within the proper exercise of the police 
power by the State, and unless the regulations are 
so utterly unreasonable and extravagant in their 
nature and purpose that the property and personal 
rights of the citizens are unnecessarily, and in a 
manner wholly arbitrary, interfered with or de- 
stroyed without due process of law, they do not 
extend beyond the power of the State to pass, and 
they form no subject for Federal interference.” 

See also Patterson v. Kentucky, 97 U. S. 507; 
Barbier v. Connolly, 113 U. 8S. 27; Jacobson y, 
Massachusetts, 197 U. S. 11; 
Kline, 199 U. 8. 593. 

This general attitude of the United States Su- 
preme Court is important in view of the tendency 
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of the State Courts, when holding statutes of this 
kind to be unconstitutional, to make the Fourteenth 
Amendment one of the grounds for their decision. 
No appeal lies to the United States Supreme Court 
from such decisions, and when the State Court bases 
its ruling on this ground, amendments of the State 
Constitution can afford no remedy. The State Courts 
sometimes are more sensitive to infractions of the 
Federal Constitution than the Supreme Court itself. 
Our Court of Appeals, for example, nullified under 
the Fourteenth Amendment the Eight-Hour Law on 
Public Works (People v. Orange County Construe- 
tion Co., 175 N. Y. 84). No further appeal re- 
mained for those interested in sustaining the vali- 
dity of this Jaw. Shortly after this, however, the 
United States Supreme Court in a case inyolving a 
similar statute (Atkins v. Kansas, 191 U. S. 207) 
held that its constitutionality was beyond all ques- 
tion. Not infrequently when the Federal question 
is thus removed State Constitutions are amended to 
permit legislation for which there is strong popular 
demand. In Colorado before the decision of the 
United States Supreme Court in Holden v. Hardy, 
sustaining the Eight-Hour Law for miners, the State 
Court had advised the Legislature that a proposed 
law of the same order would be unconstitutional un- 
der the Fourteenth Amendment as well as under the 
State Constitution. Thereafter when the Supreme 
Court had disposed of the Federal question in Holden 
v. Hardy, the Legislature enacted a similar law 
which the Colorado Courts held to be unconstitu- 
tional, but soiely under the State Constitution. (In 
re Morgan, 26 Col. 415.) Thereafter, as in New 
York, after the decision of Atkins v. Kansas, the 
Constitution of the State was amended to permit the 
legislation desired by the people. 

In Illinois a decision (Ritchie v. People, 155 Ill. 
98) declares unconstitutional a law prohibiting more 
than eight hours a day or forty-eight hours a week 


for women in factories. Its reasoning is based on 
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the Fourteenth Amendment and upon the State | doning the sphere assigned to it by the fundamental 


Constitution. The decision is generally regarded by 
writers on the police power as erroneous so far as 
the Fourteenth Amendment is concerned, and dicta 
jn subsequent decisions of the United States Supreme 
Court leave little doubt that the Federal question 
would have been otherwise decided by that Court, 
but, with the decision of the Illinois Court placed 
squarely on the Federal Constitution, it is obviously 
a fruitless task for those interested in the protec- 
tion of women in industry to attempt to change the 
lllinois Constitution. 

The only recent decision of the United States Su- 
preme Court on legislation of the character herein 
considered in which the Act in question was found 
to be unconstitutional is Lochner v. New York (198 
U. S. 12). involving our law limiting the hours of 
labor in bakeries to sixty per week or ten hours a 
day. This decision was concurred in by a bare ma- 
jority of the Court and is narrow in its scope. The 
Court refuses to consider the Act as one passed for 
the health of bakers. It construes the law as one 
“the real object and purpose of which was to regu. 
late hours labor between 


the of 


master and em- 
ployes (all being men—sui juris) in a private busi- 
ness not dangerous in any degree to morals or in 
any real or substantial degree to the health of the 
employe. Under these circumstances,” it says, “ the 
freedom of the master and servant to contract with 
each other in relation to their employment and in 
detining the same, cannot be prohibited or interfered 
with without violating the Federal Constitution.” 
It must be admitted that if followed in subsequent 
decisions the authority assumed in this case over 
the exercise of the police power by the State Legis- 
latures will tend very materially to diminish the 
powers of Legislatures to make laws for conditions 
within their borders requiring, in 
industrial legislation. 


their judgment, 
If I may venture a personal 
opinion, it is that the decision is a reactionary one 
which will not be enlarged beyond is immediate facts 
in subsequent rulings. The facts themselves which 
the Court finds as a basis for its decision, regarding 
the general healthfulness of the baker’s occupation, 
are themselves contrary to the conclusions of modern 
investigators who have found the occupation to be 
one of unusual unhealthfulness and of extraordinary 
mortality. 

The United States Supreme Court has usually, in 
reviewing exercises by the State Legislatures of the 
police power, been influenced by a reflection well ex- 
pressed by Justice Harlan in Mugler y. Kansas (191 
U. S. 207), where he says: 

“No evils arising from such legislation could be 
more far reaching than those which might come to 
our system of government if the judiciary, aban- 





law, should enter the domain of legislation and upon 
grounds merely of justice and reason or wisdom an- 
nul statutes that had received the sanction of the 
people’s representatives.” 

The extent to which the police power of the State 
shall expand to meet economic and social conditions, 
depends, of course, largely upon the attitude of the 
judiciary. The judicial policy, as expressed in the 
courts, has ordinarily been against fixing upon the 
police power rigid rules. As the Supreme Court of 
Nebraska has said in a decision sustaining an act 
limiting the hours of women in mercantile establish- 
ments (Wenham y. State, 65 Neb. 394 [1902]): 

“We are unable to find a rule where the courts 
have laid down any rigid rule for the exercise of the 
police power. There is little reason under our sys- 
tem of government for placing a narrow interpreta- 
tion on this power restricting its scope so as to 
hamper the Legislature in dealing with the varying 
necessities of society and new circumstances as they 
arise calling for legislative intervention in the public 
interest. The moment the police power is disturbed 
or curbed by fixed or rigid rules, a danger will be 
introduced into our system which will be far greater 
than the results arising from an occasional mistake 
by legislative bodies in exercising such power.” 

An objection often heard to legislation of this 
kind comes from those who deny that ethical gains 
can come through legislation. They say, and it is 
undoubtedly true, that the courts and the Legis- 
latures can by no action of theirs destroy human 
selfishness or rapacity. If, in the rush for wealth, 
standards of national honor have been lowered, if 
we have canonized capital instead of character, if 
all this be true (and I do not believe it to be true), 
then we cannot change the moral fiber of dishonest 
men by legislation. But admitting all this and 
that the law cannot transform the character of the 
avaricious and cruel, even the most conservative 
of us must admit that it can, if the limitations of 
our law will permit, create conditions under which 
men who are willing to conduct business on a plane 
higher than that of mere dollars and cents, shall 
not be ground down by competitors willing to oppress 
the lives of others to make trade profits. As a wise 
and yet conservative student of our institutions has 
said: “There are some things outside the field of 
natural monopolies in which individual action cannot 
secure equalization of conditions of competition, and 
in these also, as in the regulation of monopolies, the 
practice of government, of our own as well as of 
others, has been increasingly on the side of govern- 
ment regulation. By forbidding child labor, by su- 
pervising the sanitary conditions of factories, by 
limiting the employment of women in occupations 
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hurtful to their health, by instituting official tests 
of the purity or quality of goods sold, by limiting 
hours of labor in certain trades, by a hundred and 
one limitations of the power of unscrupulous or 
heartless men to outdo the scrupulous and merciful 
in trade or industry, government has assisted equity. 
Those who would act in moderation and good con- 
science where moderation and good conscience to be 
indulged require an increased outlay of money, in 
better ventilated buildings, in greater care as to 
quality of goods, etc., cannot act upon their prin_ 
ciples so long as grinding conditions for labor or 
more unscrupulous use of the opportunities of trade, 
secure to the unconscientious, an unquestionable, and 
sometimes even a permanent, advantage; they have 
only the choice of denying their consciences or re- 
tiring from business. In scores of such cases gov- 
ernment has intervened and will intervene by way 
not of interference, by way rather of making com- 
petition equal between those who would rightly con- 
duct enterprise and those who basely conduct it. It 
is in this way that society protects itself against 
permanent injury and deterioration and _ secures 
healthful equality of opportunity for self-develop- 
ment.” (Woodrow Wilson—The State, sec. 1278, ed. 
1889.) 

‘The danger is more imaginary than real that these 
interventions, as President Wilson calls them, of the 
State in industry would, under a broad construction 
of the police power by the courts, be too frequent; 
that individual initiative would be cramped by un- 
necessary and unreasonable restraints, that handi- 
caps would be placed upon legitimate competition by 
this type of legislation. Our Legislatures, for ex- 
ample, have almost uniformly listened with strained 
attention to the representatives of great business 
interests, even when they have opposed the most 
reasonable limitations on their powers, the most 
righteous extensions of their duties and liabilities. 
We are to-day, for example, behind all other great 
civilized countries of the world in the protection 
which our law affords the safety of employes. Such 
protective laws as have been upheld as to their con- 
stitutionality have been almost invariably strictly 
construed by the courts against the purposes of the 
Legislature, Take a single illustration. In 1847 
England adopted as a part of her factory act a 
provision requiring guards to be placed upon danger- 
out machinery. It has enforced that law. Forty 
years later New York adopted substantially the same 
statute. Her courts, however, have practically nulli- 
fied it. (Compare Knisley v. Pratt, 147 N. Y. 372, with 
Baddesley v. Lord Granville, 19 Q. B. D. 423; Simp- 
son v. N. Y. Rubber Co., 80 Hun, 418, with de Young 
vy. Irving, 5 A. D. 449.) Our law, as regards re- 
sponsibility of employers for industrial accidents, is 





generally regarded by the learned text-book writers 
as unjust in important particulars and “unsuited to 
our time. Yet how slowly, how unwillingly have the 
Legislatures increased the responsibilities of em- 
ployers; how few States have abolished the fellow- 
servant doctrine or changed the rule of assumed risk, 
We kill or injure, we are told, over half a million 
people in industrial employments in the United 
States every year. (See North American Review of 
November 16, 1906, “ Our Industrial Juggernaut.”) 
Our own Commissioner of Labor some years ago esti- 
mated that in this State we annually cripple, kill or 
injure 40,000 individuals in our industrial establish- 
ments. Yet we have made but rudimentary changes 
in the law. The Employers’ Liability Act, adopted 
in this State in 1902, was not more advanced in its 
principles than that which England adopted in 1880 
and had abandoned as inadequate five years before 
Yet our statute took 
seven years to obtain its passage from the New York 
Legislature. The Federal Employers’ Liability Act 
of 1905, the most far-reaching American law on the 
liability of railroads to their employes, enacted after 
years of agitation, and now under a temporary eclipse 
as to its constitutionality, is not more favorable to 
those employes than the law of Prussia was in 1838, 

With States vying with one another in increasing 
competition for trade, our Legislatures are not likely 
to impose handicaps which will drive business in- 
terests away from their borders. This hesitancy of 
the Legislatures to place these interests at a dis- 
advantage in competing with establishments in other 
States coupled with the conservatism of the courts 
have generally proved sufficient guaranties against 
meddlesome and unnecessary legislation, and such 
guaranties are likely to continue even if the police 
power be largely expanded to meet new conditions. 

The danger from the increase of the police power 
is not great. The danger from judicial construction 
of that power which shall stop its expansion is more 
serious. Our social order has many enemies, enemies 
who find arguments for presaging its disintegration 
and decay in the enormous concentration of wealth, 
in the growth of the great corporations, in the finan- 
cial dishonesty which has been so recently exposed 
in high places, and in the misery and wretchedness 
of thousands whose lives are exploited in industry. 
But their arguments with all the exaggerations and 
falsehoods which may be added to them by a sensa- 
tional press, while they may inflame the blood of 
discontent, will never carry general conviction, until 
the courts have first convinced the people that in 
the presence of social and industrial wrong the State 
is powerless to meet conditions which demand law; 
until the courts have convinced the people that, 
bound and fettered by an inflexible written Constitu- 


our own act was made law. 
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tion framed a century ago, the State cannot exercise 
functions which the present needs of society require 
it to exercise. 

These decisions of the courts which the socialist 
looks for with eager expectancy—declarations of the 
paralysis of the State, of its inability to deal with 
economic problems by law—are, however, few and far 
between. Reactionary judges there may be at times 
who refuse to be our contemporaries, who look only 
to the past to judge the needs of the present—yet 
the 
power of the State is expanding to protect as well 
as to punish, in a land wherein the recognized rights 
of the individual include not only liberty, but life 
and a fair field for the pursuit of happiness. 


slowly but surely as public opinion matures, 
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CORRESPONDENCE. 





District Attorney Jerome and the Thaw Trial. 
To the Editor of the Albany Law Journal: 

| desire to call the attention of your ably-edited 
and influential journal to the fiasco that is being 
perpetrated upon the people of the county of New 
York by its present district attorney, Wm. T. Je- 
in the now celebrated Thaw case. It is to be 
regretted that a district attorney would be willing 
to avail himself of two sections of the Code of Crim- 
inal Procedure, viz., §§ 658, 659, originally intended 
for the benefit of the accused, as a weapon against 
the accused in this particular case, or as a flimsy 
pretext for the perpetration of a most flagrant fraud 
upon the public, and while I personally feel inclined 
to be charitable in the premises, I am not entirely 


rome, 


that should cause an ordinary country pettifogger to 
blush. If he were sincere in his belief that Thaw 
was insane at the time he made the application chen 
he must have had a reasonably fair suspicion of it 
before he entered upon the trial, and ordinary pre- 
cautions would have suggested to him ‘to make the 
test before putting the people of the county to such 
great expense. The belief prevails that Jerome sim- 
ply has been trifling with the situation and when he 
saw the logic of the case making against his side, he 
concluded, as a cheap makeshift, to ask for a com- 
mission, knowing that if the commission reported 
Thaw sane at the present time it would be a strong 
argument against the insanity of Thaw at the time 
of the killing of White, and that if the commission 
reported him insane at the present time he would be 
incarcerated in some hospital for the insane, and 
that Jerome could agitate the public again with the 
disgusting recitals of this most unpleasant and dis- 
agreeable case. It would be interesting to know why 
the attorneys for the defense were so sensitive about 
the criticism of Jerome, claimed to have been made. 


by Counsellor McPike some little time ago, which ale 33° 


most caused mutiny in the camp of the defendant’s- 
attorneys, This Thaw trial suggests the suspicion of* 
what may be done in New York city when a millions 
aire is on trial for his life. 
J. W. Sea, 
Syracuse, N.Y. 
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LEGAL NOTES. 
The Executive Committee of the American Bar 
Association, at its recent meeting in New York, deter? 
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mined to hold the annual meeting of the Assogiation. 
at Portland, Maine, on Monday, ‘Tuesday- «and 

Wednesday, August 26, 27 and 28, 1907. The reasor, 
for selecting Monday, Tuesday and Wednesday is that - 
the International Law Association is considering. 


satisfied nor convinced that I am fully justified in 
indulging charity under the circumstances. In order 
to prevent any future fiasco similar to the one now 
on the stage in the Thaw case, I would suggest an 
amendment to that section of the Code of Criminal 


Procedure, viz., § 658, by the terms of which a dis- | holding its meeting in America this year, at dq the oe 
trict attorney must determine before entering upon | suggestion has been made to that body to hold teers 
the trial whether he will proceed with the trial or | meeting at Portland in the last three days gf ‘the® 
not. If he determines to proceed, then he must fin- | said week. ¢ 

ish the trial without making the application and An interesting condition arising from a suit be, 


leaving it at all times optional with the defendant to 
make the application for a commission at or during 
the trial, and either before or after, so that none of 
the defendant’s rights will be cut off or interfered 
with. If the trial results in an acquittal then let 
the defendant go free. 


tween South Dakota and North Carolina shows ‘that, 
the law and the Supreme Court continue to recognizé 
the sovereignty of States within their proper sphere,. 
South Dakota came properly into possession of some’ 
North Carolina repudiated bonds. An action to re- 


If the trial results in a con-| cover was brought by the creditor State against the 


viction, and there is reason to believe that the de-| debtor State in the Supreme Court. The decision 
fendant is insane, then let either the defendant’s| was in favor of South Dakota, but the court could 


counsel or the district attorney apply for the com- 
mission provided for in § 658 of Code of Crim. Pro. 
The practice of District Attorney Jerome in the 
Thaw case smacks altogether too much of shystering 


not find a way to enforce the judgment. The other 
day some one in New York offered to present South 
Dakota with $1,000,000 more of the repudiated bonds, 
but South Dakota had had enough of the poor little 
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game and refused to accept them. In effect the court 
holds that in such a case the debtor State can get all 
the judgments and all the decisions it asks for, but 
a sovereign debtor, whether it be North Carolina or 
the United States, cannot be made to pay against its 
will under the law. It may be compelled by war, but 
in case of war, such is a qualification of a State’s 
sovereignty, the United States must defend it, while, 
such is another qualification, the Constitution forbids 
one State—South Dakota, for example—to make war 
on another State, or, indeed, to make war at all.— 
Harper’s Weekly. 
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Judicial Oaths in Ancient Ireland. 

The history and origin of the judicial oath is a 
subject invoked in almost hopeless obscurity. Owing 
to a lack of profound knowledge of ancient and 
modern Gaelic, the translators of the Breton Laws 
furnish the legal antiquary with no knowledge of 
the history and origin of the judicial oaths in ancient 
Ireland. The oath itself, and the manner of admin- 
istering it, are not stated in the translation of the 
Breton Laws. We are certain that our Irish an- 
cestors did swear and were accustomed to the use 
of oaths in judicial proceedings. We also know that 
before the introduction of Christianity into Ireland, 
the Druids swore on solemn occasions by invoking or 
calling to witness the elements of nature, namely, 
the sun, moon, wind, dew, crops, and the heavenly 
planets. 

After the introduction of Christianity into Ireland 
by St. Patrick, we find that oaths were administered 
on holy relics, sacred. shrines, and on bishops’ crosiers. 
Oaths taken on holy relics and at religious shrines 
were considered very solemn and binding. Again, the 
place where the oath was administered, as for in- 
stance, an oath taken at the altar or in the temple, 
was supposed to give it additional value. There was 
also a triple oath which was administered in this 
manner, namely, the affirmant swore first standing, 
then lying, then sitting. I have been unable to 
learn at what ceremonies or state occasions the above 
oath was used. 

Another peculiar form of oath was the one which 
was taken at the grave of the affirmant’s dearest 
relation. The writer has been unable to learn the 
origin of this oath, but is strongly of the opinion 
that it is of pagan origin. In O’Clery’s “ Annals of 
the Four Masters,” we find that Ugane Mor, before 
his death, anno mundi 4606, “exacted oaths by all 
the elements visible and invisible from the men of 
Erin in general, that they would never contend for 
the soveseignty of Erin with his children or his race.” 

Oaths in Ireland have invariably been of two kinds, 
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the judicial and extra judicial. In the judicial oath 
the affirmant invokes the pains and penalties of 
perjury in case he speaks falsely; in the extra-judi- 
cial oath, the affirmant invokes the Divine vengeance 
in case he speaks falsely. A man taking a false 
extra-judicial oath does not incur the pains and pen- 
alties of perjury; he commits a sacrilege, and stamps 
himself as a moral delinquent. 

Oaths have been universally respected in Ireland. 
fn no country in the world is an informer more ab- 
horred and detested. How can language in its poy- 
erty paint the wretch who “takes his perfidy to 
Heaven and seeks to make an accomplice of his 
God?” 

From the day when Judas, that distinguished in- 
former of antiquity, seized with remorse, threw away 
his blood money and hanged himself, informers have 
been loathed and despised. 

The Celtic mind has always had a distinctive lean- 
ing towards the mystical and the supernatural, and 
the various ruins of raths and cromlechs are mani- 
fest evidences of the religious observances of the 
Druidical priests, who were a powerful influence in 
the days of old. 

A people who dwelt in this “ultima thule” of 
Horace, and were imbued with such intense religious 
fervor, must have had a regular system of religious 
oaths as well as civil. 

Long before the English system of jurisprudence 
had been formed from the inchoate mass of legal 
maxims, we find a complete system of legal ethics in 
early Ireland, and this also shows that the judicial 
oath was known and observed there. 

The cultured Greek writers spoke of this land as 
an island rising out of. the sea, the fairest and most 
beautiful of all the sea’s productions, and were wont 
to bestow upon it the appellation of “ Ogygia,”—“ the 
most ancient land.” 

When Greece, the home of philosophy and art, pro- 
duced writers who thus referred in terms of affection 
to this “Niobe of Nations,” and placed on record 
their belief in its history of antiquity, we can very 
easily deduce the inference that literature and art 
and legal lore flourished there in the very earliest 
days, and oaths, as well as other observances, were in 
vogue. 

If a magic wand could dispel the clouds that en- 
shrouded the past of romance and literature, anti- 
quarians would revel in a field of delightful research. 
In the present revival of the study of ancient Celti¢ 
lore and history and language, literateurs the world 
over are looking forward with hope and cheer, in the 
conviction that these researches will be crowned with 
glorious success, 


JosEPH M. SULLIVAN, 
of the Boston (Mass.) Bar, 
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